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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the District Court 
entered on a verdict returned at the direction of the court 
at the close of the plaintiff’s evidence (J.A. 91). Juris- 
diction of the District Court was based on D. C. Code 
(1951) §11.306. The complaint appears at pages 24 
of the Joint Appendix. Final judgment and notice of 
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appeal were filed on May 6, 1959. (J.A. 91). This Court 
has jurisdiction by virtue of 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court 
entered upon a verdict directed for the defendant by the 
court at the close of the plaintiff’s evidence. 


1. The Facts 


From the evidence adduced by plaintiff the jury could 
have found the following facts:' In the company of 
friends, the plaintiff? Frederick J. McManus, Jr. attended 
an open house at the home of a member of a teenage group 
known as the ‘‘Firesides’’ (J.A. 21; 37), an organization 
sponsored by the Chevy Chase Presbyterian Church which 
meets weekly throughout the summer vacation at the homes 
of its members (J.A. 50). Although the plaintiff was not 
a member and had never attended any of the functions 
until this occasion, his companions had that summer at- 
tended prior open houses (J.A. 21; 38). The boys were 
welcomed and they joined in the dancing and ping pong 
with the other teenagers (J.A. 22; 38). At about 11:00 
P.M. the party started to break up (J.A. 22; 43; 50). In 
the past there had never been any difficulty obtaining a 
ride home from these parties because it was generally 
understood that those with cars would transport those 
without rides (J.A. 50). By the time the plaintiff reached 
the street in front of the house, all cars had left except 
the one which was subsequently involved in the accident 
(J.-A. 51). In all, there were approximately 14 persons 


1 Since a verdict was directed at the close of plaintiff’s case, this statement 
of facts does not purport to include al the testimony, nor even the conflicts 
on a given fact. The question on appeal puts in issue only what the jury 
reasonably could have found had it been permitted to do so. 


2 Although the minor plaintiff is represented by his father and next friend 
who also filed a claim in his own name, for purposes of clarity, ‘‘plaintiff’’ 
in this brief will refer only to the minor plaintiff. 
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‘remaining and only one car (J.A. 23). Everyone attempted 
to get into the defendant’s car (J.A. 23; 51), a Nash 
‘sedan with a flat rear deck (Plaintiffs Ex. 1). Another 
car came along and picked up three or four of the group 
around the defendant’s vehicle (J.A. 24; 51). Thereupon, 
‘the majority of the remaining group got back in the de- 
fendant’s car (J.A. 51). There were approximately six 
persons in the back seat and three or more in the front, 
including the driver (J.A. 52; 79). One boy sat on the 
‘left front fender and the plaintiff got onto the right rear 
deck area (J.A. 24; 35; 39; 51). After moving a short 
‘distance up the street, the driver stopped the car and told 
the boy that he would have to get off the front fender 
because he could not see where he was going (J.A. 40; 52), 
whereupon the boy got off of the front fender, ran past 
‘the driver’s side and jumped on the left rear bumper area 
with an audible thud (J.A. 39; 51-52, 54-55). 


The defendant’s car went up the street, made a right 
‘turn, proceeded a short distance, and made a left turn, 
all at about 5 to 10 miles per hour (J.A. 25; 35; 40). At 
this point the street begins to run downhill at a substantial 
grade (J.A. 25; 41). Picking up speed as it went along, 
'defendant’s vehicle attained a speed of about 25 miles 
per hour (J.A. 25; 41; 53). As the driver was coming 
down this street, he heard someone in the car say ‘‘There 
‘ ig someone on the back of the car.’? (J.A. 63). This was 
also heard by one of the passengers in the car.’? (J.A. 
52). The passenger heard the statement about half a 
' block away from the oncoming intersection (J.A. 52). She 
‘ translated this estimate to be no more than four houses 
away from the intersection (J.A.53). Both the plaintiff and 
another boy were still on the rear deck of the car at this 
point. 


As the car approached the intersection, the driver at- 
tempted to make a left turn from a 30-foot street into a 
street only 24 feet wide (J.A. 26; 41; 53; 58). There was 
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testimony that he made no attempt to slow down before 
making the turn but ‘‘just grabbed the wheel and pulled 
it toward the left’? (J.A. 26). 


As the car went into its turn, someone in the car shouted 
“‘He fell off’’ or ‘‘Fred fell off’? (J.A. 26; 41; 53). The 
driver then brought his car to a stop at an angle, with 
the front of the car at the curbing and the rear of the car 
still in the intersection (J.A. 26; 41; 53; 58). When the 
passengers in the car reached the plaintiff he was lying in 
the intersection having a convulsion (J.A. 27; 41-42; 54). 
Two officers from the the Accident Investigation Unit in- 
vestigated the accident (J.A. 57; 61) and were told by the 
driver of defendant’s car (J.A. 63): 


“*. . . when I left the party everyone jumped in my 
ear and I told them it was too many and some got out 
and got into another car. I don’t know whether there 
was one, two, or three that jumped on the back of the 
car. Somebody said, ‘There is somebody on the back 
of the car,’ and when I came up the hill I either 
stopped for a stop sign or slowed down and I thought 
one of them jumped off, as I saw him out of the corner 
of my eye, and I thought that was all that was on the 
car. As I came down the street someone said, ‘There 
is someone on the back of the car,’ so there must have 
been more than one. And I cut the wheels to turn 
into Belt Road and at this time I put the brakes on 
because I knew I was going too fast if there was some- 
one on the back of the car.’ 


A police officer testified that the skid marks, which he 
termed ‘‘high compression’’ or “high pressure”? marks, 
measured 43 feet before the intersection and through the 
intersection an additional 24 feet (J.A. 58). He explained 
that ‘‘high compression skid marks’’ are those in which 
the full width of the tire does not come in contact with the 
street but only the edge of the tire does (J.A. 58). This is 
caused by a quick change in direction either one way or 
the other which puts the weight of the vehicle on the out- 
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side edge of the tire causing only that edge to come into 
| contact with the surface of the roadway (J.-A. 58). 


At the close of the plaintiff’s case, the defendant moved 
for a directed verdict (J.A. 76). The court granted the 
defendant’s motion for directed verdict and took the case 
- from the jury on May 6, 1959 (J.A. 77, 91). 


2. The Court’s Opinion 


On May 11, 1959, the District Court filed a written 
opinion which was incorporated into the transcript. The 
Court first outlined its view of the circumstances surround- 
ing the accident and characterized the turn into Belt Road 
' as ‘ta wide turn’? (J.A. 79). Then it set out the conten- 
tions of the plaintiff with respect to the law applicable to 
this case and stated that the court realized that ‘‘in passing 
upon this motion the evidence must be viewed in the light 
_ most favorable to the plaintiffs and every favorable in- 
- ference indulged in the plaintiffs’ behalf.’? (J.A. 80). 
' The court stated the law to be that the driver of a car has 
- the duty to a trespasser whose presence is not known to 
' him to refrain from intentional, willful, or wanton negli- 
' gence (J.A. 80), but if the presence of a trespasser be- 
comes known and the driver tolerates it or acquiesces in 
it then the trespasser becomes a ‘‘licensee by acquiescence”’ 
| ora “‘bare licensee’? to whom is owed the ‘‘duty of reason- 
: able care not to commit any negligent act which will create 
a danger to the trespasser or bare licensee’’. (J.A. 80). 
With these principles as background the court held, as a 
_ matter of law, that the evidence showed that the plaintiff 
- oeeupied the status of a trespasser on the night of the 
accident and that there was no evidence from which a 
jury could find otherwise. (J.A. 82). ‘‘Even assuming an 
invitation to ride inside the defendant’s automobile might 
be implied from the circumstances surrounding the preced- 
ing party,’’ the court stated that ‘‘the positive testimony 
of eyewitnesses’? as well as the ‘‘presumption of due 
care’? on the part of the driver ‘‘negate any express or im- 
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plied invitation to ride on the outside rear deck of the 
ear.’”’? (J.A. 82; Emphasis added). 


The court then held, ‘‘as a matter of law that there 
is insufficient evidence in this record for any reasonable 
man to base a finding thereon that Tom had any actual 
knowledge of Fred’s presence...’’ (J.A. 83). Applying 
the principles stated above, the court held that there was 
no evidence in the record from which the jury could find 
that the plaintiff acquired a status of a ‘‘licensee by ac- 
quiescence’”’ or a ‘‘bare licensee.’? (J.A. 83). Next, the 
court ‘held that the record was barren of any evidence from 
which the jury could reasonably infer that the driver was 
aware or should have been aware that someone was on the 
back of the car in sufficient time for the driver to have 
done anything for his safety ‘‘other than what Tom did’’. 
(J.A. 83). To support its conclusion that the jury would 
not be entitled to find that the driver was aware of the 
plaintiff’s position on the vehicle, the court set out at 
length its view of the evidence. 


The court completely discredited one passenger’s testi- 
mony that the remark about someone being on the back of 
the car which the driver stated he had heard, was made 
about ‘‘%4 of a block’? from the corner or about ‘‘four 
houses’? from the corner because, in the court’s view, the 
record ‘‘was devoid of what sort of ‘houses’ she meant’’ 
(J.A. 85). The court concludes its written analysis with 
the statement that (J.A. 90): 


*‘Upon this whole record I find there is no evidence 
from which the jury could deduce that defendant’s 
agent was guilty of any active negligence after learning 
of Fred’s presence on the car, and that any such find- 
ing would necessarily be based on pure speculation 
and conjecture.’’* 


3 Here the court is obviously holding that in the alternative there was no 
evidence of negligence in the record—not that the driver was unaware of the 
plaintiff’s perilous position and his inability to extricate himself from that 
position. 
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Lastly, the court held that ‘“‘inasmuch as I find there is 
no evidence of exactly when Tom was put on notice”’ that 
someone was on the back of the car or that the driver acted 
negligently, after receiving notice, ‘‘whenever received,” 
there was no evidence from which the jury could reason- 
ably conclude that (1) the driver became aware of the 
position of the plaintiff and (2) thereafter operated the 
vehicle in a negligent manner with respect to the plaintiff. 
Accordingly, the court concluded that the issue of last clear 
chance could not be submitted to the jury. (J.A. 90). 


Being convinced that the result reached by the trial 
court could only be achieved by reversing the principle 
insisted upon by this Court, e.g. that on a motion for a 
defendant’s directed verdict the plaintiff is entitled to 
every reasonable inference from the evidence, plaintiff 
noted this appeal on the day the verdict was directed. 
(J.-A. 91). 


STATEMENT OF POINTS 


1. The District Court erred in granting defendant’s 
motion for directed verdict at the close of the plaintiffs’ 
evidence. 


2. The District Court erred in entering judgment for 
the defendant. 


3. The District Court erred in refusing to submit to the 
jury the question of notice on the part of the driver of 
defendant’s vehicle of the perilous position of the minor 
plaintiff. 

4. The District Court erred in refusing to submit to the 
jury the issue of the driver’s negligence. 

5. The District Court erred in holding that the minor 
plaintiff was guilty of contributory negligence as a matter 
of law. 


6. The District Court erred in refusing to submit the 
ease to the jury on the theory of ‘last clear chance.”’ 
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7. The District Court erred in refusing to submit to the 
jary the issue of the wanton conduct of the driver of de- 
fendant’s vehicle. 


SUMMARY OF ARGUMENT 


This case was taken from the jury because, in the view 
of the District Court, there was insufficient evidence in 
the record from which the jury could reasonably conclude 
that the driver of defendant’s vehicle was aware of the 
position of peril occupied by the plaintiff, and, thereafter, 
acted in a negligent manner.* These holdings cannot 
stand in the face of the settled principle that, on a motion 
for directed verdict, all evidence in the record and all 
legitimate inferences therefrom must be resolved in the 
plaintiff’s favor. See e.g. Shewmaker v. Capital Transit 
Co., 79 U.S. App. D.C. 102, 143 F. 2d 142 (1944). 


We demonstrate herein that the jury could reasonably 
have found that as the driver was proceeding downhill 
approaching the intersection a passenger in the car said 
‘There is someone on the back of the car’’ (J.A. 52), and 
that the driver heard this remark (J.A. 63). The remark 
was made about a half a block before the intersection or 
no more than ‘‘four houses’”’ from the corner (J.A. 53). 
The jury could also find that, thereafter, the driver at- 
tempted to turn into a narrow road at a speed which was 
too fast for him to make it around the curve, that he had 
to slam on his brakes, and that the high speed turn whipped 
the plaintiff off of the rear of the vehicle onto the pave- 
ment. The jury could also have found that this conduct 
amounted to a wanton disregard for the bodily integrity 
of the plaintiff, although as we show, the proper duty 
owed to a known trespasser with regard to active negli- 
gence is a duty of reasonable care in the prosecution of 
the activity. 

4 The court below held that a duty of reasonable care with respect to active 
negligence was owed to the plaintiff if his position of peril were discovered. 
(JA. 80-81). We also demonstrate herein that this holding is correct. 
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These facts, which the jury could well have found, re- 
quire submission of the case to the jury to consider the 
questions of the driver’s negligence, contributory negli- 
gence if any, and whether the driver had the last clear 
chance to avoid the accident. Dean v. Century Motors, 81 
U.S. App. D. C. 9, 10, 154 F. 2d 201 (1946). 


ARGUMENT 
L 
THE COURT APPLIED THE PROPER STANDARD OF CARE 


The defendant argued below that the plaintiff, McManus, 
was a trespasser on the vehicle. From this, defendant con- 
tended that if the plaintiff were discovered he would be 
owed only the duty to refrain from willful or wanton con- 
duct, and, alternatively, if he remained undiscovered he 
would be owed no duty whatsoever. Although the court 
below rejected this contention, defendant will presumably 
reargue this same point before this Court. Therefore, it 
is worthwhile to point out at the outset that such conten- 
tions are without merit. 


The court below correctly rejected defendant’s conten- 
tion of limited liability to a known trespasser and held 
instead that (J.A. 80): 


“<To either a trespasser whose presence is known or 
may reasonably be known or a bare licensee, the 
driver owes a duty to use reasonable care not to com- 
mit any negligent act which will create a danger to 
the trespasser or bare licensee.” 


The court also added that this rule (J.A. 81): 


«¢ _ . ig in accord with the modern concept of social 
responsibility to approve a duty on all persons to 
exercise reasonable care not to endanger by any af- 
firmative act other persons who are known or reason- 
ably should be known to be within the foreseeable 
risk. 99 
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This holding is correct. The result follows from the deci- 
sions of this Court in Radio Cab Co. v. Houser, 76 U.S. 
App. D.C. 35, 128 F. 2d 604 (1942) and Firfer v. United 
States, 93 U.S. App. D.C. 216, 208 F. 2d 524 (1953). More- 
over, it is a rule which has also been accepted by the vast 
majority of jurisdictions in the United States called upon 
to decide the question. 


In Radio Cab Co. v. Houser, supra, the plaintiff had 
gone to a gasoline station to use its automobile lift in the 
course of completing certain repair work on his vehicle. 
Permission was granted, and while he was thus engaged 
the individual defendant drove onto the property to buy 
gasoline. When he completed this purchase, he started to 
drive out of the station, and in so doing struck the plaintiff. 
The defendant argued that he oceupied the status of an 
invitee on the land and was, therefore, subject to liability 
only to the extent that the service station operator would 
have been. In other words, he contended that for the pur- 
poses of liability, he stood in the shoes of the occupier. 


From this he argued that the plaintiff was a licensee on 
the land to whom the occupier would owe only the duty to 
refrain from ‘‘willful and wanton injury.’? This Court 
held that it was unnecessary to decide whether an invitee 
such as the defendant would stand in the shoes of the 
occupier with respect to liability since (76 U.S. App. D.C. 
at 36; 128 F. 2d at 605; Emphasis added) : 


‘<Bven if he is, the oceupier’s freedom from liability 
to! licensees exists only when his negligence is passive 
or, as is sometimes said, is the negligence of omission. 
Ifihe is shown to be guilty of active negligence, as it 
is generally called, as a result of which an injury 
occurs to a licensee, he is liable for the damages sus- 
tained. His freedom from liability arises where the 
injuries are caused by reason of the unsafe condition 
of the premises, as to which the licensee takes the risk. 
Where, on the contrary, the injury results from negli- 
gent acts of the occupier or his servants, the immunity 
disappears and the lability of the occupier is the same 
to a licensee as an invitee.’’ 
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The Firfer case fully confirms this view. In Firfer the 
Court laid down four classes of persons while on the land 
of another—(1) invitees; (2) licensees by express or im- 
plied invitation; (3) bare licensees by sufferance or ac- 
quiescence, and, (4) trespassers. With respect to the first 
two classes, the Court held that they were owed the duty 
of reasonable care. With respect to the last two, the duty 
was to refrain from wanton or willful injury. But the 
Court was careful to limit its holding to liability for pas- 
sive conduct, such as allowing a pre-existing condition to 
remain on the land. Thus, in speaking of the liability of 
an occupier to a trespasser or bare licensee, the Court 
held (93 U.S. App. D.C. at 219; 208 F. 2d at 528; Emphasis 
added) : 


‘cas regards a claim of negligence against the owner of 
the land there is no distinction between them; each 
alike must take the premises as he finds them, and 
cannot hold the owner to liability based upon negli- 
gence in failing to make the premises safe.”’ 


Obviously this holding is directed solely at passive con- 
duct. The conclusion is inescapable that the distinction 
which the Court announced in Houser, between active and 
passive negligence, remains the law in the District of 
Columbia. It is also the general view of text-writers and 
most other courts. In 2 Harper & James, The Law of 
Torts, § 27.6 p. 1464 (1956) the authors, after recognizing 
the doctrine that an occupier must conduct his activities 
with ordinary care towards a trespasser whose presence 
has become known, offer the observation that ‘“‘Under one 
form or another, this is in substance the rule in the vast 
majority of American Jurisdictions.’* Likewise, the doc- 
trine has the support of the American Law Institute. See 
Restatement, Torts §§336, 338 (1934). Consequently, 
there is no question that if from the evidence in the in- 


5 See also Annotations, 46 A.L.R. 778 and 156 ALR. 1226 and Prosser, 
Law of Torts § 76 p. 432 (1955). 
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stant case, the jury could have found that the driver of 
this vehicle either knew or ought to have known of the 
plaintiff’s presence on the rear of the vehicle, he owed 
him the duty of reasonable care irrespective of the status 
of the plaintiff. There was ample evidence for the jury 
to have found that he did know of plaintiff’s presence. 


i 


THERE WAS ABUNDENT EVIDENCE FROM WHICH THE JURY 
COULD HAVE FOUND THAT DRIVER WAS AWARE OF 
PLAINTIFF'S POSITION OF PERIL AND THEREAFTER WAS 
NEGLIGENT 

The court below took this case from the jury at the close 
of the plaintiffs’ case for two principal reasons. First, 
the court held that there was no evidence from which the 
jory could have found that the driver was aware of the 
position of peril of the plaintiff and, secondly, there was 
no evidence from which the jury could have found that 
the driver was negligent after the time he did receive 
notice, ‘‘whenever received’’. (J.A. 83, 90, 91). Both of 


these conclusions were wrong unless on a motion for a 
directed verdict all reasonable inferences are to be drawn 
in favor of a defendant rather than a plaintiff. 


Of course, at this stage of the proceedings all evidence 
in the record favorable to the plaintiff must be accepted as 
true, and the full effect of all of the inferences that could 
be drawn from that evidence must be given to the plaintiff. 
Shewmaker v. Capital Transit Co., 79 U.S. App. D.C. 102, 
143 F. 2d 142 (1944); Willoughby v. Safeway Stores, 91 
U.S. App. D. C. 168, 198 F. 2d 604 (1952). To sustain the 
action of the trial court in refusing to allow this case to be 
submitted to the jury requires a holding that ‘‘no reason- 
able man would hold in favor of [the] plaintiff,’ Higashi 
v. Shifflet, 90 U.S. App. D.C. 302, 195 F. 2d 784 (1953) for 
‘tonly if reasonable men could not reach differing conclu- 
sions on the issue may the question be taken from the 
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jury.”? Baker v. Texas & Pac. Ry. Co., 359 US. 227 
(1959). Direction of a verdict for defendant herein can- 
not be reconciled with these principles. 


a. Evidence on Notice. The most important evidence 
to the plaintiff on this issue and at the same time most 
damaging to the defendant was the statement which the 
driver of the vehicle made to the police department on 
the night of the accident and shortly after its occurrence. 
We set it out here at length as it appeared at the trial. 
(J.A. 63; emphasis added). 


«¢| |. when I left the party everyone jumped in my 
car and I told them it was too many and some got out 
and got in another car. I don’t know whether there 
was one, two, or three that jumped on the back of the 
car. Somebody said, ‘There is somebody on the back 
of the car,’ and when I came up the hill I either 
stopped for a stop sign or slowed down and I thought 
one of them jumped off, as I saw him out of the 
corner of my eye, and I thought that was all that was 
on the car. As I came down the street someone said, 
‘There is someone on the back of the car,’ so there 
must have been more than one. And I cut the wheels 
to turn into Belt Road and at this time I put the 
brakes on because I knew I was going too fast if there 
was someone on the back of the car.”’ 


Concerning this statement the court below stated and ap- 
parently held that (J.A. 86): 


“<Some place in the block between 39th and Belt Road 


Tom was again put on notice that someone was on the 
back of the car, but this statement does not tell at 
what point he received this notice.”’ 


We submit that a reasonable man could well differ with 
the court’s analysis, in fact, that most would. In the first 
place the statement says ‘‘As I came down the street some- 
one said, ‘There is someone on the back.’ ”’ Manifestly, a 
reasonable man could conclude that he had indeed received 
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notice as he was driving down 39th Street. Moreover, 
with the case in its present posture, this must be accepted 
as the fact. And when this statement of the driver is 
read in the light of the passenger’s testimony that the 
remark was made a half a block or ‘‘four houses’’ before 
the intersection, any doubt is dispelled. The court below 
gave no weight whatsoever to the passenger’s testimony, 
assigning as the reason that ‘‘the record is devoid of any 
explanation of what sort of ‘houses’ she meant.”? (J.A. 
85). It is undeniable that ‘‘a reasonable man could con- 
elude otherwise.’? To discredit testimony that actual 
notice of the position of peril of the plaintiff was received 
four honses east of the intersection on the ground that the 
witness did not explain ‘‘what sort of ‘houses’ she meant’’ 
is to assume the function of the jury in analyzing, weigh- 
ing, crediting and discrediting testimony. Aside from that, 
however, the witness did say that it was no more than 
a half a block east of Belt Road. (J.A. 52). This testi- 
mony the court did not even consider when it held that 
the record was devoid of what the witness meant by ‘‘four 
houses.”’ A reasonable man would be justified in believing 
the statement of the driver that he learned someone was 
on the back of the car ‘‘as he came down the street’’ and 
that that point on the street was half a block or four 
houses east of Belt Road. Accordingly, this vital issue of 
fact was improperly taken from the jury. 


b. Evidence pertaining to negligence. Assuming then 
that a jury could have found that the driver was aware of 
the position of peril of the plaintiff some distance east of 
Belt Road, the sole remaining question is whether there- 
after he acted negligently and that negligence caused the 
plaintiff’s injuries. For if a jury could find from the 
evidence, (1) that the plaintiff was in a position of peril 
from which he could not escape, (2) that the driver was 
aware of his position, and (3) that he thereafter acted 
negligently, a classic case for the doctrine of “‘last clear 
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chance’? would have been made out, and it should have 
been submitted to the jury at least on that basis.° 


In the court’s detailed analysis of the evidence with 
| respect to the driver’s actions after receiving notice, and 
its resolution of the conflicts therein in favor of defend- 
ant, the court (J.A. 87-90) makes no mention of the 
| driver’s statement to the police that in the sequence of 
- events it was after the driver received actual notice of 
| someone on the back of the vehicle and while he was 
"traveling at about 25 miles per hour that he ‘‘cut the 
wheels to turn in Belt Road and at this time I put the 
' brakes on because I knew I was going too fast if there 
was someone on the back of the car’. (Emphasis added). 
In other words, taking this statement at its face value, 
the driver was aware that someone was on the rear of 
| his car but, thereafter, at a speed of 25 miles per hour, 
he ‘‘eut his wheels’’ to turn into Belt Road’ and then put 
on his brakes because he knew he was going too fast.° 
This version, which the jury could well have found merely 


by crediting the driver’s statement alone is fully corrob- 
- orated by the testimony of the other passengers in the car. 
- One passenger testified that ‘‘it seemed like he just grabbed 
the wheel and pulled it to the left’? (J.A. 25-26) and ‘‘the 


6 We, of course, do not agree with the court’s additional holding that the 
plaintiff was negligent as a matter of law. Any such question of contributory 
' negligence for assuming the position on the back of the car should also have 
been submitted to the jury. See Byers v. Gunn, —— Fla. ——, 81 So. 2d 
723 (1955); Richardson v. Maryland to use of Coz, 203 Md. 426, 101 A. 2d 
213 (1953); Farmer v. Central Mut. Ins. Co., 145 Kan. 951, 67 P. 2a 511 
(1937). 


7A street only 24 feet wide. (J.A. 61). 
8 Counsel for defendant argued below that the last phrase ‘‘if there was 


' gomeone on the back of the car’’ established that the driver did not know 


of the plaintiff’s presence. We suggest that when read in context with the 


: whole sentence, the real meaning of this phrase and one which the jury would 


be fully justified in finding is that the driver knew he was going too fast since 
' gomeone was on the back. This construction at least gives some effect to the 
former statement that someone in the car said ‘‘There’s someone on the 
back of the car.’’ (J.A. 63). 
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ear was not going to make it around the turn’’ (J.A. 26), 
and that he thought that the brakes were applied about the 
time that the plaintiff was thrown off. (J.A. 26). An- 
other passenger testified that it was a sharp turn, (J.A. 
41),° that while the driver had braked when he started to 
make the turn and decreased his speed somewhat (J.A. 
47), in his opinion, the car could never have made the 
turn into Belt Road (J.A. 46, 47), because the brakes were 
applied too late (J.A. 47). Another passenger testified 
that there had been ‘‘just a little bit’? of a decrease in 
speed before the turn (J.A. 57) and that the turn was not 
abrupt. (J.A. 53, 56). An officer from the Accident Investi- 
gation’ United testified that there were 67 feet of high 
pressure skid marks at the scene of the accident. (J.A. 
58). These skid marks are made when only a portion of 
the tire comes into contact with the roadway and result 


‘¢when a vehicle is turned either one way or the other 
sharply and it throws the weight of the vehicle either 
to the left, if you are turning left, and if you are 
turning right it throws the weight to the right, which 
aan oo of your tires in contact with the road.’’ 


On cross-examination this same witness testified that the 
high pressure skid marks can be caused without putting 
brakes on. 


‘“‘You can also get a high pressure skidmark by sud- 
denly changing the course of your direction and with 
@ little bit too much speed it will throw—shift the 
weight of your car suddenly .. .’’ (J.A. 65). 


He also stated ‘‘Without the weight or with the weight 
you would get the same skidmarks’’. (J.A. 65). Concern- 
ing this testimony the court stated in its opinion that the 
officer testified that such marks ‘‘could be caused not only 


9 These statements show clearly that the court below was resolving conflicts 
in the testimony when it characterized the turn, not as abrupt or sharp, but as 
a ‘‘wide turn’? (J.A. 79), and ‘‘not abrupt.’” (J.A. 89). 
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_ by braking, but by turning suddenly, or by the shifting of 
the weight of the vehicle on a turn.”” (J.A. 89; Emphasis 
- Added). This statement is incorrect. The officer did not 
so testify. Instead, as set out above, he testified that the 
’ marks would not have to be caused by braking but would 
be caused by a sudden change in direction or by an abrupt 
turn and with or without the weight you would get the 
_ marks. Thus, this testimony as to the cause of the high 
- pressure marks is entirely consistent with the driver’s 
' statement that he ‘‘cut his wheels’’ and a passenger’s 
statement that he ‘“‘just grabbed the wheel and pulled it 
| toward the left.?? So that the jury could very well find 
' that the driver was going too fast to make the turn and 
' attempted to make it abruptly, possibly to thrill his com- 
- panions, and it was this new type of turn that whipped 
the plaintiff off of the rear deck of the vehicle.° After 
all, he had remained unharmed during the two turns at 
5 to 10 miles per hour made since leaving the party (J.A. 
25; 35, 40). 


So also, the court’s statement that there was no evidence 
- whether the car was in or out of the intersection when the 
plaintiff was thrown off (J.A. 90) is incorrect. Hach wit- 
ness testified that Fred was thrown off or someone yelled 
: ¢¢Wred has been thrown’’ off while the car was in its turn 
(J.A. 26, 41; 46; 53; 56), and the officer testified that the 
driver and others pointed out the spot in the intersection 
_ where the plaintiff had been lying. (J.-A. 62). 


The foregoing analysis of the highlights of the testi- 
- mony of plaintiff’s witnesses show clearly that the jury 
- would have been justified in finding: (1) that the driver 
of the car was aware of the perilous position of the plain- 
tiff, (2) and that thereafter he cut into a narrow street at 
a speed that was too fast to make the turn and then 
applied his brakes. Certainly it cannot be said that on 


10 Likewise, the jury could have found that this action constituted a wanton 
disregard for the bodily integrity of the plaintiff. 
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this record a reasonable man could not find that the fore- 
going is what happened. This is a clear case for the sub- 
mission to the jury of the question of liability on a last 
clear chance theory since the defendant’s agent at least 
tolerated the presence of riders on the rear deck and after 
the car started down the street with the plaintiff on the 
rear reck, he was in a position of peril from which he 
could not extricate himself. The person who controlled 
the only means available to help him at all was the 
driver. And the jury would be entitled to find that the 
driver did not help him but, instead, worsened his position 
by attempting an abrupt turn at a high speed which 
whipped the plaintiff onto the street. 


CONCLUSION 


These permissible inferences, if found by the jury in 
favor of plaintiff, would meet precisely the tests repeat- 
edly set forth by this Court in cases involving the last 


clear chance doctrine, which presupposes a perilous situa- 
tion and assumes that there is a time after the plaintiff’s 
negligence that the defendant could, but the plaintiff could 
not, by the use of the means available, avoid the accident. 
Dean v. Century Motors, 81 U.S. App. D.C. 9, 10, 154 F. 
2a 201 (1946) ; Capital Transit Co. v. Grimes, 82 U.S. App. 
D.C. 393, 164 F. 2d 718 (1947) ; Gay v. Augur, 97 U.S. App. 
D.C. 336, 337, 231 F. 2d 495 (1956). Accordingly, the judg- 
ment must be reversed and remanded for a new trial 
wherein a jury, rather than the Court, can decide whether 
there is liability for causing plaintiff’s extremely serious 
injuries. 
Respectfully submitted, 


Frank F. Rosperson 
Davi N. WEBSTER 
Attorneys for Appellant 
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Winrrrep Rocers, Appellee 
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District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Plaintiff, Frederick J. McManus, Jr., with some friends, 
attended a party. After the party a number of the guests 
crowded into the defendant’s car (J-A. 21, 31, 44). Defend- 
ant’s driver told them to get out of the car (J.A. 31, 55). 
Some people got out (J.A. 55, 63). The car started off 
(J.A. 39, 40). A boy named Bill Linton got on the front 
left fender (J.A. 39, 40, 51); he was ordered off by the 
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defendant’s driver. Unknown to defendant’s driver, Lin- 
ton and plaintiff got on the rear of defendant’s automobile, 
Linton on the left and McManus on the right (J.A. 24, 35, 
39, 40, 52). 

The: defendant’s car went up the street, made a right 
turn, proceeded a short distance, and made a left turn 
(J.A. 25, 35, 40). The car then proceeded downgrade 
reaching a maximum speed of 25 miles per hour (J.A. 
25, 41, 53). 


As the defendant’s car approached the oncoming inter- 
section someone said there was someone on the back of the 
ear, and defendant’s driver cut the wheels to turn into 
Belt Road and applied the brakes (J.A. 63). This remark 
was made a ‘‘very short time before’? making the turn 
(J.A. 52). As the car went into its turn, someone in the 
car said the plaintiff had fallen off (J.A. 26, 41, 53). The 
defendant’s driver stopped the car immediately before com- 
pleting the turn (J.A. 26, 41, 53, 58). 


The police officer said tire marks started 43 feet east of 
Belt Road, caused by turning or braking (J.A. 58, 65). 


The plaintiff introduced no evidence to show the point at 
which the plaintiff fell or jumped off the car. The police 
officer testified that he did not know where appellant was 
in the street after the accident (J.A. 62). 


On page 4 of appellants’ brief appears the statement that 
there was testimony that defendant’s driver made no 
attempt to slow down before making the turn. Reference 
is made to J.A. 26. There is not testimony there, or else- 
where in the record, of a failure to slow down before 
making the turn. 


There was testimony that plaintiff was a very intelligent 
boy and knew the danger of getting on the rear of a car. 
(J.A. 69, 76). The plaintiff testified that he knew it was 
very dangerous to ride on the back of an automobile (J.A. 
68). 
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There was no permission given by the driver of the 
defendant’s car to any boys to get in the car or on the 
ear (J.A. 31, 44, 55). 


At the close of the plaintiff’s case, the District Court 
granted defendant’s motion for a directed verdict (J.A. 
77, 78, 91), and judgment was entered thereon. 


SUMMARY OF ARGUMENT 


The judgment of the United States District Court is 
correct and ought to be affirmed. 


The driver of defendant’s vehicle did not have sufficient 
notice of the presence of the plaintiff on the rear of the 
car in time to take any action other than what was done. 


Plaintiff, Frederick J. McManus, Jr., perched on the rear 
of defendant’s car, was a trespasser from the very begin- 
ning and remained so through the accident. 


If notice occurred, the point where is not fixed, nor is the 
point at which plaintiff fell, or jumped, off the car fixed. 


There is no duty owed to a trespasser whose presence is 
unknown, and, even if known, the duty is but to refrain 
from wilful, wanton conduct. There is no showing of 
ordinary negligence on the part of defendant’s driver, 
much less wilful or wanton conduct. 


The evidence in the case plainly supports the District 
Court’s finding that last clear chance does not apply be- 
cause: 


1. Lack of evidence of timely notice (J.A. 90, 91). 
2. Lack of opportunity to avoid peril. 


3. No evidence as to whether plaintiff fell or jumped 
from car. 
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This is a plain case of contributory negligence as a 
matter of law. Plaintiff got on the car with full knowledge 
that it;was very dangerous. Plaintiff fully appreciated the 
danger, and then assumed the risk. 


ARGUMENT 
I 


THE DUTY TO TRESPASSERS IS TO REFRAIN FROM 
INTENTIONAL WILFUL OR WANTON CONDUCT 


a. 
There Is No Duty Owed to an Undiscovered Trespasser 


The plaintiff at the time he climbed aboard the defend- 
ant’s car was a trespasser. The Court below so held 
(J.A. 82), and appellants’ brief implicitly concedes this. 


As long as plaintiff remained an undiscovered trespasser 
on the rear of defendant’s car, the defendant could not 
possibly owe him a legal duty. The duty of care existing at 
common law is a matter of relation and knowledge of dan- 
ger, which in turn depends upon the probability of injury. 


‘s, .. unless and until one is brought into relation with 
other men, or property, or rights, he has no obligation 
to act with reference to them...’’ 38 Am. Jur., Negligence 
§ 14, p. 655. 


If there is no foreseeable risk of harm or no probable 
danger, there is no basis for a legal duty. In short, knowl- 
edge is the basis of the legal duty without which there can 
be no breach. 


“It is obvious that such duty can only arise when 
the fact is known that some person is a trespasser. A 
duty to refrain from wantonly or wilfully injuring a 
trespasser necessarily implies that the person on whom 
the duty rests knows of the presence of the trespasser 
in a place of possible danger. Before this knowledge 
exists there can be no duty owing to the trespasser.’’ 
Singleton v. Felton, (6 Cir.) (1900) 101 F. 526. 
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These principals are important in assessing any sup- 
posed negligence that may have occurred after the tres- 
passer becomes known. This is so because prior to the 
raising of a duty to the trespasser and while he is un- 
known, no conduct, however gross, can be a breach of any 
duty to him by the actor. On that basis, while the plaintiff, 
McManus, a trespasser, remained undiscovered, the de- 
fendant’s driver, no matter what his speed or manner of 
driving may have been, could breach no duty to the plaintiff. 
No peril that resulted could be laid to the driver’s con- 
duct. It is only after the defendant received notice, if any, 
of the plaintiff’s presence that we may judge the defend- 
ant’s conduct. 


b. 


The Duty Owed to a Discovered Trespasser Is Not Wilfully or 
Wantonly to Injure Him 


‘<The conduct which creates a liability to a trespasser 
in eases of this kind has been referred to in the 
books in a variety of ways... Plainly it is some- 
thing more than is necessary to constitute the 
gross negligence referred to in our statutes and in 
decisions of this Court. The term ‘wilful negligence’ 
is not a strictly accurate description of the wrong. 
But wanton reckless negligence in this class of cases 
includes something more than ordinary inadvertence. 
In its essence it is like a wilful, intentional wrong.”’ 
Bjornquist v. Boston & Albany Railroad Co., 185 Mass. 
130, 134, 70 N.E. 53 (1904). 


The plaintiff in the case at bar is a wrongdoer. An in- 
tentional wrongdoer. By his wrong he seeks to impose a 
duty toward him upon an innocent property owner. It is 
important at the outset to categorize as to the kind of 
trespass plaintiff committed. This was not a trespass which 
was the mere occasion for the injury. This was a trespass 
which had a part in causing plaintiff’s injury, and, thus, 
plaintiff’s own wrong ought to bar him from recovery. 
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Keeping in mind the consciousness of wrongdoing in the 
ease at bar, it is most incongruous that the plaintiff whose 
own act is wilful, intentional and causative, should recover 
from the defendant. 


Appellant relies on Radio Cab Co. v. Houser, 76 U.S. 
App. D.C. 35, 128 F.2d 604 (1942), and Firfer v. United 
States, 93 U.S. App. D.C. 216, 208 F.2d 524 (1953). Neither 
of these cases involved a conscious and intentional wrong- 
doer as is plaintiff herein who knew that that kind of be- 
havior was ‘‘very dangerous’’ (J.A. 68). 

In Radio Cab Co. v. Houser, supra, the plaintiff was a 
licensee with express permission to be on the premises. His 
presence was therefore completely lawful. He was in no 
manner a wrongdoer. Nor did he attach himself by im- 
position to the active conduct of the defendant as in the case 
at bar. 


In Radio Cab Co. v. Houser, supra, the plaintiff took the 
premises, as he found them, but not the conduct of defend- 


ant because he did not attach himself to conduct. In the 
case at bar, plaintiff plainly submitted himself forcefully 
to the active conduct of defendant and, therefore, ought to 
take that conduct as he finds it, be it skillful or otherwise, 
so long as it is not intentional after knowledge. 


In Radio Cab Co. v. Houser, supra, the plaintiff, being 
granted permission to be present on the filling station 
premises, had a right to expect that his presence would 
be respected and that people would take reasonable care 
to avoid injuring him. In the case at bar, plaintiff, with 
no right to be present, had no right to expect that others 
must advert to his presence or be on guard against it. 

The answer also lies in the particular risk taken. In the 
Radio Cab case, supra, the Court said at page 36 speaking 
of the licensee: 

‘*His freedom from liability arises where the injuries 


are caused by reason of the unsafe condition of the 
premises, as to which the licensee takes the risk.’’ 
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In the case at bar, a trespasser who forces himself upon 
the active conduct of another, takes the risk of that active 
conduct. 


Nor is appellants’ reliance on Firfer v. United States, 
supra, well placed. The Court expressly went on to say 
regarding trespassers and bare licensees: 


‘They may recover only for intentional, wanton or 
wilful injury or the maintenance of a hidden engine 
of destruction.”’ 


The above quotation is a clear and unambiguous ex- 
pression of District of Columbia law as well as the com- 
mon law. 


Appellants make much of active and passive negligence, 
however the Firfer case says that the trespasser takes the 
premises as he finds them and cannot hold the owner liable 
for negligence in failing to make the premises safe. As- 
suming that appellants are correct, it is vital to note that 


in the Firfer case, swpra, what the plaintiff took was the 
condition. That was the risk. In the case at bar the plain- 
tiff, trespasser, took as his risk the active conduct of the 
defendant. He ought, in justice, to be required to bear that 
risk which includes inadvertence, if any. 


The Firfer case, supra, cites, among others, Nimetz v. 
Shell Oil Co., D.C. 1947, 74 F. Supp. 1. There, the United 
States District Court for the District of Columbia said: 


‘The only obligation affecting a trespasser is to ab- 
stain from the infliction of an intentional, wanton 
or wilful injury, as well as not to maintain some 
hidden engine of destruction.”’ 


It is plain that our Courts’ use of the words ‘‘inten- 
tional, wanton or wilful”, which is surely active conduct, 
necessarily excludes any idea of liability to trespassers for 
negligent conduct, though it be active. 
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Inspection of other authorities overwhelmingly confirms 
the above. This is so in cases involving trespassers on 
automobiles. 


‘A motorist owes no duty to a trespasser on the 
vehicle whose presence is unknown; and, when the 
trespasser’s presence is known, the operator owes 
him only the duty not wilfully or wantonly to 
injure him. Although there is some authority to 
the contrary, it is generally held that the same 
rules apply to an infant trespasser, except where 
the infant’s presence in a position of peril becomes 
known.’? 60 C.J.S., Motor Vehicles, § 401. 


The West Virginia Supreme Court of Appeals recently 
stated in holding that driving a truck across the center 
line was not wilful and wanton misconduct: 


“Tt follows that plaintiff was a trespasser so far 
as the defendant was concerned, and though he 
was Hatfield’s invitee, he bore no such relation- 
ship to defendant (owner); and plaintiff cannot 


recover in this action, unless there is sufficient evi- 
dence from which the jury could find from a 
preponderance thereof that his injuries were incurred 
as the proximate result of Hatfield’s wilful and wanton 
misconduct in the operation of defendant’s truck.’’ 
Spence v. Browning Motor Freight Lines, Inc., (1953) 
138 W.Va. 748, 77 S.B. 2d 806. 


In Mitchell v. Eagle Motor Lines, Inc. (1956) 228 Miss. 
214, 87\So. 2d 466, the Court held that as the deceased was 
a trespasser in relation to the lessee of the truck, even 
though riding with permission of the driver, the lessee’s 
only duty was not to wilfully and wantonly injure the pas- 
senger. 


In Glowacky v. Sheffield Farms Co., 134 A. 674, 4 NJ. 
Mise. 849 affirmed 137 A. 916, 103 N.J. Law 697, the Court 
held that the plaintiff, attempting to board defendant’s 
truck, was a trespasser, and therefore, ‘‘there was no 
legal duty owing to him from the defendant except to re- 
frain from inflicting upon him a wilful and wanton injury.”’ 
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Coca Cola Bottling Works Co. v. Meyer (1928) Ohio App. 
468, 162 N.E. 826, was an action seeking to hold the owner 
of the truck for the death of a man riding on the running 
board of the truck driven by employee. The driver had 
even asked deceased to get in out of the rain. It was held 
that deceased was a trespasser and wilfulness and wanton- 
ness were necessary. 


A later case in Ohio held that the guest riding with the 
owner’s servant without the owner’s consent and knowledge 
was a trespasser and could not hold the owner for wilful- 
ness, recklessness and wantonness unless the owner enter- 
tained a conscious purpose to do a wrongful act, or unless 
it be shown that he was indifferent to the safety of others 
after knowledge of their danger. Union Gas & Electric 
Co. v. Crouch (1930) 123 Ohio St. 81, 174 N.E. 6. 


Theriault v. Pierce (1950) 307 Mass. 532, 30 N.E. 2d 682, 
held that: 


“There can be negligence only where there is a duty 
to be careful.’’ 


In the Theriault ease supra, plaintiffs urged negligence 
of the owner in allowing a driver to operate the automobile 
while intoxicated and without operator’s license. The 
Court held that as to the defendant the position of the 
plaintiff could not have been better than that of bare 
licensee. 


‘We need not determine whether they were licensees 
or trespassers, as in either event the defendant’s duty 
towards them was at most only to refrain from wilful 
or wanton conduct.”’ 


It should be noted in connection with the above discus- 
sion that this Court said in Firfer v. United States (1953) 
93 U.S. App. D.C. 216, 219, 208 F.2d 524, 527, Footnote 1: 


‘¢ . . But it will generally be found that the difference 
in treatment accorded various persons is explainable 
only in terms of a difference in status.’’ 
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Based on the aforementioned authorities, and since the 
evidence shows no wilful or wanton conduct, the judgment 
of the District Court should be affirmed. 


Big 


THERE WAS NO DEPARTURE FROM REASONABLE CARE EVEN 
IF REASONABLE CARE BE REQUIRED 


a 
Evidence of Sufficient Notice is Absent 


In order to charge the defendant with liability under 
any standard of care it is absolutely essential that a suffi- 
cient notice exist. 


By the most liberal appraisal of appellants’ evidence 
the notice ingredient is insufficient. Appellants urge that 
the statement made by ‘‘someone in the car’’ to the effect 
that ‘‘there is someone on the back of the car’? could be 
found by reasonable men to have been made half a block 
or four houses from Belt Road. We are referred to the 


testimony of Kathai Allen whose exact words in describing 
the point where the statement was made were: 


‘¢A very short time before we made the turn on to 
Belt Road... no more than a half a block... (J.A. 42) 
... no more than four (houses)’’ . .. (J.A. 53). 


She did not know that defendant’s driver heard this state- 
ment (J.A. 56). 


The use of the words ‘‘very short time’’ is in relation to 
the making of the turn, that is, when action commenced. 
The words created, not the inference of sufficient time, but 
the plain inference of an insufficient time. To hold that a 
jary could infer enough time from this would be most 
unreal. 


The use of the words ‘‘no more than half a block’’, trans- 
lated into ‘‘no more than four houses’? becomes more in- 
definite. We think the District Court’s query regarding 
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‘‘what kind of houses’”’ (J.A. 85) is most appropriate, and 
would be the same kind of query which any jury of rea- 
sonable men would make. Juries must decide on evidence, 
not speculation. It is no answer to say that the jury may 
infer. Inferences are founded on facts, not guesses. 


It is essential to analyzing the problem of notice that we 
keep in mind the two ends or points of the time element. 
That is to say, in determining how much notice existed, we 
must measure the time between: 


1. The initial point of communication; and 
2. The terminal point to which we measure. 


Kathai Allen placed the initial point no more than four 
houses from the intersection. But the intersection is not 
the pertinent terminal point. The pertinent point is the 
point where plaintiff fell or jumped, or where the causal act 
occurred. We submit that the record is absolutely devoid 
of any evidence, or even the slightest fact, showing where 
plaintiff landed in the street. The police officer stated that 
he had no notation of where plaintiff landed (J.A. 62), 
although he did indicate that that location had been 
pointed out to him by the people there, he never said 
where plaintiff landed. This evidence is just as vital 
in measuring the extent of notice as is the point at 
which notice was received. Without it there is no ref- 
erence point. The only result we obtain is that we cannot 
possibly, without speculating, say how long after no- 
tice was uttered, before plaintiff fell or jumped from 
the car. The extent of notice and the receipt of notice 
are unknown from the testimony. 


We must also remember that plaintiff’s evidence showed 
skid marks beginning 43 feet from the intersection of Gar- 
rison Street and Belt Road. If we measure to this point 
we arrive at the formula: 


No more than 4 houses, minus 43 feet = 72 
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How much notice is this? 
How much time is this at 25 m.p.h.? 


What does not more than 4 houses mean? It could 
mean % house, 1 house, 2 houses, or 3 houses, but not 
more than 4 houses. 


Obviously these were impossible tools for a jury to work 
with, hence, a failure of proof on notice. 


(The statement of the driver was also sought to be used 
by appellants on page 13 and 14 of their brief to argue 
that notice occurred on 39th Street. We must assume that 
appellants were mistaken and intended to say Garrison 
Street; which is the street down which the driver was pro- 
ceeding toward Belt Road. Certainly nothing in the 
driver’s statement refers to 39th Street.) 


b. 
There Was No Evidence of Negligence by the Driver 


Appellants urge that the jury could have found that: 


1. The driver of the car was aware of the perilous posi- 
tion of the plaintiff. 


2. And that thereafter he cut into a narrow street at a 
speed that was too fast to make the turn and then applied 
his brakes (Appellants’ brief, Page 17). 


That is not the evidence. There is no evidence that the 
braking occurred after cutting into the intersection. On 
the contrary, all of plaintiffs evidence on that point shows 
that at the time of starting the turn defendant’s driver 
applied his brakes (J.A. 46, 47, 53, 63). In this connection 
it is worthwhile to note again that the tire marks referred 
to by the police officer began forty-three feet east of Belt 
Road (J.A. 58). If we take the inference that appellants 
urge, namely, that the marks were caused by turning, we 
must conclude that the turn began at least at that point and, 
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- henee, could not possibly have been an abrupt last minute 
turn. This point is clearly brought forth by the District 
Court’s opinion which set forth the fact that the officer’s 
drawing showed a wide, rounded, turn (J.A. 88, 89). 


The use of the word “‘also’”’ by the police officer in tes- 
tifying about tire marks (J.A. 65) plainly points up that 
the marks could be caused by braking as well as by turn- 
ing. He said: 


“Tt doesn’t even necessarily—you don’t have to apply 
the brakes, if you—to get on. You can also get a 
high pressure skid mark by .. .”’ 


The statement given by the defendant’s driver to the 
police officer (J.A. 63), and relied on by the plaintiff, shows 
clearly that the driver did only what a reasonable man 
would do, namely, slowed down. In fact, the driver even 
abandoned his turn (J.A. 56), as all of plaintiff’s evidence 
shows, and brought the car to a stop at a 40° angle (J.A. 
53), halfway through the turn at an angle (J.A. 26). 


We think appellant’s substitution of the word ‘‘since”’ 
for the word ‘‘if”’, used by the driver, is most unrealistic 
(appellants brief, page 15). The only meaning that can 
be derived from the driver’s statement is: “Jf there was 
someone on the back of the car, I knew I was going too 
fast.” 


In short, there is nothing in the driver’s statement which 
infers anything other than an abundance of care. This 
statement cannot be made evidence of negligence simply by 
commenting on it. 


Again, at page 15 of the appellants’ brief, there is an 
attempt by appellant to use the words “‘and then’’ where- 
as the driver said ‘‘at this time’’, in saying that he ‘‘cut 
the wheels to turn into Belt Road and at this time I put the 
brakes on because I knew I was going too fast if there was 
someone on the back of the car.’ The error of this trans- 
lation is obvious. 
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It is futile, however, to discuss the behavior of the de- 
fendant unless it has a relation to another. As we have 
pointed out, there is no evidence of the point at which 
plaintiff fell or jamped from the car. He may have jumped 
from the car before any of the above actions took place. 
No one saw plaintiff fall. Persons who testified said 
“somebody said Fred McManus has fallen off’? (J.A. 26, 
34, 41, 56, 47, 53, 56). One witness at (J.A. 41) said Fred 
McManus was thrown from the back right fender in re- 
sponse to being asked what happened in the turn, but it is 
obvious from the context of his testimony (J.A. 46, 47) 
that he bases this, not on having seen this, but on the 
statement made by someone that Fred had fallen off. 
Significant also is the fact that the witnesses in quoting 
the anonymously made statement: 


‘*W'red McManus has fallen off’ 


indicates that the event had already taken place. Hence, 
it provides us with nothing but the unassailable conclusion 


that at ‘‘some’’ unknown and indefinite time prior to the 
making of the statement, McManus fell or jumped. 


If the plaintiff was reckless enough to climb upon the car 
in such a precarious position in the first instance, it is 
likely that he was reckless enough to jump off the moving 
ear before the oncoming turn. After all, he wasn’t being 
taken home, and the other passengers didn’t know where 
they were going. (J-A. 31, 44). The evidence supports 
this theory as well as any other. 


There is no evidence whatsoever that the operation of the 
automobile by Rogers had anything to do with the depar- 
ture of McManus. It would be grossly unfair to permit a 
jury to assume that necessary factor of proximate cause. 
In summary, if we do not know where or when McManus 
landed in the street, then the only way we or the jury can 
say whether McManus was caused to leave the car by any 
actions of Rogers is by speculation. Expressed another 
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‘way, if McManus was not on the car when the driver 
‘acted, how can he take advantage of the driver’s actions? 


The record squarely supports the District Court’s finding 
that ‘‘there is no evidence from which the jury could deduce 
‘that the defendant’s agent was guilty of any active negli- 
gence after learning of Fred’s presence on the car, and 
‘that any such finding would necessarily be based on pure 
| speculation and conjecture (J.A. 90). 


pity 
LAST CLEAR CHANCE DOES NOT APPLY 
a 


Defendant Had Neither Knowledge Nor Opportunity to 
Avoid Any Peril 


Appellants assume that the driver knew the rider was in 
a position of peril, the evidence does not support this as- 
' sumption. They point to no evidence to show that the rider 
- faced an impending fall off the car. Nor is there evidence 
- that the driver knew the rider was about to fall off, or that 
defendant’s driver knew plaintiff was on the car. The 
"only person who knew of plaintiff’s presence was the 
' plaintiff, and, obviously, he knew the danger even before 
he got on (J.A. 68). This absence of evidence impels the 
' eonelusion that the driver’s conduct was reasonable and he 
' did all that he could to avoid injury zf there was someone 
on the back of the car. 


In Gay v. Augur, (1956), 97 U.S. App. D.C. 337, 231 
F2d 495, this Court said: 


“‘The doctrine of last clear chance applies, as this 
Court has held several times, when, after the negli- 
gence and contributory negligence of the parties have 
placed one of them in a position of peril, the other 
has a reasonable opportunity to realize that peril and 
to avert the impending injury. In the case before 
us the evidence is beyond dispute that by the time 
Augur had an opportunity to observe Gay’s peril he 
was in a skid on unforeseen ice. There was no evi- 
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dence that he could then have averted the collision. 
(Emphasis supplied). 

“The argument that Augur could have averted the 
accident by coming over the hill at a lower rate of 
speed or by not putting on his brakes, or by some 
other maneuver prior to the skid, does not reach the 
question of last clear chance. These opportunities 
are pertinent to the matter of Augur’s initial or 
primary negligence. The last clear chance is a chance 
that arises after the peril had developed, and the 
peril did not develop here until Augur went into the 
skid on the ice.”’ 


The peril did not develop in the case at bar until the 
MeManus boy commenced losing his balance. Even if the 
driver knew of the presence of McManus there is absolutely 
no reason for him to have any notice of McManus’s lack 
of secure position, and certainly no opportunity to avoid 
the accident after McManus commenced falling. Any 
behavior of the driver at that time only related to initial 
or primary negligence, if any. 


b. 
The Perilous Situation Was Created by Plaintiff Only 


In Capital Transit v. Grimes, (1947), 82 U.S. App. D.C. 
393, 164 F.2d 718, the Court precisely stated: 


‘«The doctrine presupposes a perilous situation created 
through the negligence of both the plaintiff and the 
defendant, but assumes that there was a time after 
such negligence had occurred when the defendant could 
and the plaintiff could not, by the use of means avail- 
able, avoid the accident.’? (Emphasis supplied). 


In the ease at bar it cannot be urged that the plaintiff’s 
perilous situation was created by the negligence of de- 
fendant. Defendant’s driver neither knew nor participated 
in seating the plaintiff. It was only at the last moment 
that the driver supposedly was aware of the presence of 
plaintiff, and certainly the driver cannot be charged with 
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i any ‘“‘negligence in the air’’ which may have occurred prior 
to notice. Therefore it cannot be said that the situation 
was created through the negligence of both parties. 


(5 
There Was No Time to Avoid the Impending Injury 


In Capital Transit Co. v. Grimes, supra, this Court fur- 
ther stated: 


“It is not applicable if the emergency is so sudden 
that there is no time to avoid the collision, for the 
defendant is not required to act instantaneously.’’ 


There is no question but that the Court means the im- 
| pending collision, Gay v. Augur, supra. That is, the peril 
which has immediately arisen and injury is inevitable if 
- new action is not taken. In the case at bar the emergency 
or peril which is analogous to the impending collision 
arises when plaintiff commences to lose his balance. Prior 
' to this there was nothing which was impending. Plainly 
there was no time thereafter to avoid an accident. 


d, 
Plaintiff Could Have Extricated Himself 
If, however, we assume that the peril was existent from 
- the beginning, then we are met with the answer that the 
' plaintiff had opportunities to extricate himself: 


_ 1. When the car stopped for Linton to get off the front 
fender (J.A. 52). 


| 2. And the plaintiff could easily have called out or 
' knocked on the car and asked to be let off. 


Since plaintiff could have avoided the accident himself 
and extricated himself from his peril, there is absent 
' another essential of last clear chance. 
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Appellants urge on page 18 of their brief that defend- 
ant’s agent at least tolerated the presence of other riders 
on the:rear. There is no evidence of this and, even if it be 
so, we fail to see the legal effect in analyzing last clear 
chance. It is not presence, but peril that is the relevant 
item. 


Even if tolerated, plaintiff is not aided in status: 


“(Neither can it be said that an owner who tolerates 
a trespass, and who takes no steps to interfere with 
the practice, has impliedly extended an invitation to 
either invade or use the premises.”? Branan v. 
Wimsatt, (1924) 54 U.S. App. D.C. 374, 298 F. 883. 


Iv 


THE PLAINTIFF ASSUMED THE RISK AND CAUSED 
HIS OWN INJURIES 
The plaintiff, as part of his case, submitted much evidence 
to show that the plaintiff was an exceptionally intelligent 
boy (J.A. 71, 72, 73, 74, 75). 


The evidence is also clear and without contradiction that 
the plaintiff, McManus, knew and thoroughly appreciated 
the danger in riding on the back of a car (J.A. 68, 69, 76). 


McManus admitted that he knew it would be very danger- 
ous (J.A. 68). Yet he voluntarily, indeed arbitrarily and 
unlawfully, exposed himself to that known danger. 


In so doing, the plaintiff placed himself precisely in 
front of that legal defense of assumption of the risk. As 
this Court said in Dougherty v. Chas. H. Tompkins Co., 
(1957), 99 U.S. App. D.C. 348, 240 F.2d 34: 


“The elements must be shown to give rise to the 
defense of assumption of the risk are often stated 
to be, first, knowledge of the danger, and, second, a 
voluntary exposure to that known danger.”’ 


It is true that to invoke this defense it must be shown 
that the person charged has no duty to protect the other 
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from the risk, an examination of the risk taken reveals this 
requirement to have been met. 


When plaintiff got on the rear of defendant’s car, at 
the very least he must be deemed to have taken the risk 
: that the driver would drive normally and safely for the 
passengers within the car. 


There is certainly no showing that the driver drove the 
| car in a manner other than what was reasonably safe for 
his passengers. 


A spectator at a baseball game who sits in an exposed 
seat unprotected by a screen has no right to expect that 
- the conduct of the game will be any different on his behalf 
even after he is discovered. He has assumed the risk, 
though he be an invitee. 


It will be helpful to refer to other jurisdictions where 
the situation at bar has arisen. 


Brown v. Waller, (1942) La. App. 8 So.2d 304, 306 was 
' @ case in which the plaintiff, a hitchiker, was offered a ride 
on the toolbox attached to the top of the cab on the defend- 
' ant’s truck. The truck was loaded with hay, and the hay 
formed the back rest for plaintiff sitting on the toolbox. 
After proceeding some distance, the defendant’s truck 
' driver noticed plaintiff hanging from the side of the truck 
. with his feet dangling, and before the track could be 
brought to a stop the plaintiff fell to the pavement and was 
injured. The Court stated that: 


sc. . there is no negligence proved as to the manner 
the car was operated by defendant Waller that in any 
manner made the danger or risk any greater than that 
which was assumed by plaintiff, that is, the risk of 
ordinary travel... 


‘|. Under the testimony in this case we can as well 
hold plaintiff attempted to alight from the moving 
truck without notice to Waller as we can hold that 
he fell from the truck. He gave no outcry and was 


20 


on the side of the truck at least for a sufficient time 
to have made an outcry and for it to have been heeded 
in time to save him if he was in the act of falling .. .’’ 


In Hall v. Ziegler, (1949), 361 Pa. 228, 64 A.2d 767, the 
plaintiff and another named Fries got on the front bumper 
of defendant’s car at defendant’s request in order to 
hold it down while it was pushing another car. As the 
car being pushed began moving under its own power, plain- 
tiff raised his hand to signal defendant to stop. The car 
came to a sudden halt and plaintiff was thrown to the pave- 
ment. Another man Fries, who was on the right front 
fender, remained there until the car ceased moving. 


The Court stated: 


“That Ziegler’s stop was not unexpected will admit 
no argument, since plaintiff himself gave the signal to 
stop. Nor was it so violent or unusual that it could 
not have been guarded against, for Fries had no diffi- 
culty in maintaining his position on the car. When 
plaintiff got on Ziegler’s car, he could have assumed a 
position of safety as Fries did. Instead, according 
to his own testimony, he chose to adopt a position which 
made it impossible to hold on to anything. As was 
said in Earll v. Wichser, 346 Pa. 357, 30 A. 2d 803: 


‘s, . . where a person chooses a place of danger in 
preference to one of comparative safety, and by reason 
of his position is injured, his own action placing him- 
self in such dangerous position amounts to an assump- 
tion of the risk and he cannot recover .. .”’ 


In conclusion, the Court in the Hall case said: 


‘¢Giving plaintiff the benefit of every doubt, the evi- 
dence proves no more than that he assumed an un- 
necessary risk and that his own conduct was the sole 
cause of his injury. The Court below correctly en- 
tered judgment for the defendants notwithstanding 
the verdict.’’ 


Linton did not fall off the rear of the defendant’s car. 
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In Nordahl v. Farmers Mutual Automobile Insurance 
Co. (1947) 250 Wis. 609, 27 N.W. 2d 707, the guest was 
' riding on the platform of the truck and died as a result 
‘ of a fall therefrom. The only negligence that could be 
| charged against the driver was that his judgment had been 
impaired by drinking and that he maintained too high a rate 
_ of speed in view of the road condition. The Court held 
that the decedent assumed the risk; having placed himself 
: on the platform as a matter of choice, having made no 
' protest against the speed maintained, and having partici- 
pated in the drinking. 


Wunsch v. Colonial Sand and Stone Co., (1939) 12 N.Y.S. 
2d 489, 257 App. Div. 857, held that the defendant, truck 
owner, was under no duty or obligation to exercise care 
with respect to decedent as it had not consented to trans- 
- port him, and the knowledge or acquiescence of its truck 
: driver to his presence upon an apparatus (flange of a stone 
spreader) obviously not designed for human transporta- 
- tion, was not binding upon the defendant. The Court said 


the jars or jerks which might be sustained by coming in 
contact with objects in the highway protruding as in this 
- ease, no more than one or two inches above the level of 
the ground, taking into consideration the fact that there 
was an incline, ‘‘constituted risks voluntarily assumed by 
the decedent.”’ 


In Crider v. Yolande Coal & Coke Co. (1921) 206 Ala. 
| 71, 89 S. 285, plaintiff was riding for his own accommoda- 
: tion, standing on the floor of defendant’s truck (which was 
not equipped to carry passengers) and leaning on the cab 
: over the driver’s seat, with one arm resting thereon. He 
' was held to be guilty of contributory negligence as a matter 
of law in his action for injuries when the truck struck a 
i hole in the road throwing him from the truck. 


It is important to remember in the case at bar that the 
| plaintiff has plainly admitted his knowledge of the danger 
' in so locating himself. It should also be remembered that 
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this location of the plaintiff is obviously much more dan- 
gerous than riding on the runnning board or on the rear 
of trucks. Here also is the absence of anything sufficient 
to hold onto. By virtue of his own negligence and his own 
assumption of a plain risk, plaintiff therefore has no right 
to charge defendant with his injury. 


CONCLUSION 


The evidence, therefore, showed no breach of any duty 
owing to the plaintiff, a trespasser, who caused his own 
injuries and assumed the risk. Nor is there any basis in 
the evidence for invoking the doctrine of last clear chance. 
Therefore, the judgment of the District Court ought to be 
affirmed. 


Respectfully submitted, 


Dovetas A. Clark 
Lovis Rasm 
Attorneys for Appellee 


650 Warner Building 
Washington 5, D. C. 
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Filed April 22, 1958 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1046-58 


Freverick J. McManus, Jr. a minor, by his father and 
next friend, Frederick J. McManus, Sr., and 


Freperick J. McManus, Sr., individually, 4610 Verplank 
Place, N.W., Washington, D.C., 
Plaintiffs 


v. 
Wrxtrrep Rocers, 6241 30th Street, N.W., Washington, D.C., 
Defendant 
Complaint 
(NEGLIGENCE) 
1. This Court has jurisdiction as the amount in con- 


troversy exceeds $3,000 and costs. 


2. Plaintiff, Frederick J. McManus, Jr., is a minor 
residing with his parents in the District of Columbia, and 
the plaintiff, Frederick J. McManus, Sr., an adult resident 
of the District of Columbia, is the father of the minor 
plaintiff. The defendant, Winifred Rogers, is an adult 
residing in the District of Columbia. 


3. On August 28, 1957, the minor plaintiff, Frederick J. 
McManus, Jr., was riding as a passenger on an automobile 
owned iby defendant, Winifred Rogers, being driven with 
her knowledge and consent by her son, Thomas N. Rogers. 
Said automobile was operated in such a negligent, careless 
and reckless manner by Thomas Rogers and in violation 
of the motor vehicle and traffic regulations of the District 
of Columbia that the minor plaintiff was thrown onto the 
street iat or near the intersection of Garrison Street, 
Northwest and Belt Road in the District of Columbia. As 


3 


a result of said negligent driving, the minor plaintiff 
sustained serious and permanent injuries. 


4. By reason of the aforesaid negligence of the defend- 
ant, acting through her agent, the minor plaintiff was 
rendered unconscious for approximately two weeks, was 
hospitalized and underwent an operation on his skull and 
windpipe, was critically ill for a long period of time, was 
paralyzed on one side of the body, has lost completely the 
vision in the right eye, has had the vision of the left eye 
affected, has residual damage to his head, body and nervous 
system and will have to undergo further surgery in order 
to become partially cured of his injuries. He still is, and 
will continue to be, under the care of attending physicians. 


5. By reason of the aforesaid negligence of the defend- 
ant, acting through her agent, the adult plaintiff, Frederick 
J. McManus, Sr., was caused to incur medical expenses, 
hospitalization expenses, costs for physicans, surgeons 
and nurses, and miscellaneous related expenses and will 


continue to incur such expenses for the care of his son. 
The said adult has also been caused to suffer the loss of 
services of his son, which likewise will continue. 


Wsererore, the plaintiff, Frederick J. Manus, Jr., a 
minor, by his father and next friend, Frederick J. 
McManus, Sr., demands judgment against the defendant, 
Winifred Rogers, in the sum of $75,000; and 

Wuenrerore, the plaintiff, Frederick J. McManus, Sr., 
demands judgment against the defendant, Winifred Rogers 
in the sum of $25,000. 

Hocan & Hartson 


By Frank F. Rosperson 
Joun J. Ross 
Attorneys for Plaintiffs 
810 Colorado Building 
Washington 5, D.C. 
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Plaintiffs demand a jury trial. 
Hocan & Hartson 


By Franx F. Roperson 
Joun J. Ross 
Attorneys for Plaintiffs 


Answer 


Comes now the defendant, Winifred Rogers, and for 
answer to the Complaint filed herein, respectfully repre- 
sents to this Court as follows: 


First DEFENSE 


The defendant says that the Complaint filed herein fails 
to state a cause of action upon which relief can be granted. 


Seconp DEFENSE 


The defendant denies that on August 28, 1957, the minor 
plaintiff, Frederick J. McManus, Jr., was riding as a 
passenger on an automobile owned by her, but admits that 
an automobile owned by her was being operated by her 
son, Thomas N. Rogers, with her knowledge and consent, 
but denies that the same was being operated in a negligent, 
careless, and reckless manner and in violation of the motor 
vehicle and traffic regulations of the District of Columbia, 
and denies that the minor plaintiff was thrown onto the 
street at or near the intersection of Garrison Street, North- 
west and Belt Road in the District of Columbia as a result 
of any negligent operation of an automobile owned by her, 
and says that if the minor plaintiff sustained serious and 
permanent injuries as alleged, that the same was not due 
to any negligence on her part. 
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Tump DEFENSE 


- The defendant says that if the plaintiffs were injured 
and damaged as alleged, or injured and damaged in any 
manner, that the same was due to the sole negligence of 
the minor plaintiff and not due to any negligence on the 
part of this defendant. 


Fourta DEFENSE 


The defendant says that if the plaintiffs were injured 
and damaged as alleged, or injured and damaged in any 
manner, that the same was due to the sole negligence of 
the minor plaintiff, or contributed to by his negligence, 
_ and not due to any negligence on the part of this defendant. 


Wuererore, having fully answered, the defendant asks 
judgment that the Complaint against her be dismissed with 
her costs allowed to her. 


/8/ Doveuas A. CuarK 
Douglas A. Clark 
Attorney for Defendant 
650 Warner Building 
Washington, D. C. 
Executive 3-4541 


Filed February 17, 1959 
Pre-Trial Statement of Defendant Rogers 


Defendant admits that her son was driving her auto- 
‘mobile with her knowledge and consent, but denies that 
the minor plaintiff, Frederick J. McManus, Jr., was riding 
as a passenger on the automobile, and denies that the minor 
plaintiff was thrown into the street as a result of any 
negligent operation of an automobile owned by her, and 
further denies any negligence. 


Defendant says that any injuries sustained by the plain- 
_ tiffs were caused by the sole or contributory negligence of 
the minor plaintiff in that he: 
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1. Rode on the outside rear end of defendant’s car with- 
out permission and without making his presence known. 


2. Rode on the defendant’s vehicle in violation of 
Section 111 of the Traffic and Motor Vehicle Regulations 
of the District of Columbia. 


3. Violated Section 115 of the Traffic and Motor Vehicle 
Regulations of the District of Columbia. 


STIPULATIONS: 
1. Traffic Regulations. 


/s/ Lovts Rasim 
Doveias A. Cuark 
Louis Rasim 
Attorneys for Defendant 
650 Warner Building 
Washington 4, D. C. 
Executive 3-4541 


Filed February 17, 1959 
Plaintiffs’ Pre-Trial Statement 


On August 28, 1957 the minor plaintiff, Frederick J. 
McManus, Jr., was riding as a passenger on an automobile 
owned by defendant, Winifred Rogers, being driven at the 
time with her knowledge and consent by her son, Thomas 
N. Rogers. This automobile was operated in a negligent, 
careless and reckless manner and in violation of motor 
vehicle and traffic regulations of the District of Columbia 
so that the minor plaintiff was thrown onto the street at 
or near the intersection of Garrison Street, N.W. and 
Belt Road in the District of Columbia, thereby sustaining 
serious and permanent injuries. The negligence attributable 
to defendant consisted of failing to keep the automobile 
under proper control, failing to keep a proper lookout, 
operating at an unreasonable speed, making an improper 
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left turn and operating withsudden and unusual motions 
by applying the brakes for no apparent reason, all with 
knowledge actual or constructive, of the plaintiff’s presence 
and status. Plaintiffs also rely upon the doctrine of last 
clear chance. 


The minor plaintiff was rendered unconscious for 
approximately two weeks, experienced convulsions and 
seizures, was hospitalized on various occasions and under- 
went an operation on his skull, a craniotomy, an operation 
on his windpipe, a tracheotomy, was critically ill for a long 
period of time, experienced paralysis on one side of the 
body, has completely lost the vision in the right eye, has 
had the vision of the left eye affected, has residual damage 
to his head, brain, body and nervous system. All of these 
injuries are permanent in nature and effect and the minor 
plaintiff will have to undergo further surgery in order to 
become partially cured of his injuries. Frederick J. 
MeManus, Sr., has incurred medical expenses, hospital 
expenses, costs for physicans, surgeons and nurses, and 
miscellaneous related expenses and will continue to incur 
such expenses. He has further been caused to suffer the 
loss of services of his son which likewise will continue. 


Sprecra, DaMaGEs 


Nurses 

Georgetown Hospital 

Dr. Robert A. Bier 

Dr. Stacy Rollins 

Dr. DeWitt Lawter 

Dr. Joseph Greenlaw 

Dr. Frank D. Costenbader 

Dr. G. Victor Simpson 

Dr. Charles Shields 

Bethesda-Chevy Chase Rescue Squad 
Hospital Ambulance Oxygen Equipment Co. 
Ramp Construction 

O. B. Hunter Memorial Lab 

Hecht Company 

Medical Supplies 
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Spectra, DamacEs 


Nurses 

Dr. G. Victor Simpson 
Dr. DeWitt DeLawter 
Georgetown Hospital 
Hecht Company 
Medical Supplies 


Medical expenses are not complete as of this date by 
reason of recent treatment. Additional items will be 
supplied to defendant. 


ReEQvuESTED STIPULATIONS 


1. Photographs initialed by the pre-trial court will be 
admitted into evidence without formal proof. 


2. Medical, x-ray, and miscellaneous bills initialed by 
the pre-trial court will be admitted into evidence without 


formal proof. 


3. Hospital records and x-rays may be admitted into 
evidence without formal proof subject to appropriate 
objections with respect to relevancy, materiality and 
competency. 

4. Motor vehicle and traffic regulations may be admitted 
into evidence without formal proof subject to appropriate 
objections with respect to relevancy, materiality and 
competency. 

Hocan & Hartson 


By Joun P. Arness 
John P. Arness 
Attorneys for Plaintiffs 
810 Colorado Building 
Washington, D. C. 


1046-58 
February 17, 1959 


This is an action for damages on account of personal 
injuries. Infant P sues for personal injuries by his father 
and next friend who also sues for his son’s medical and 
hosp. expenses and for loss of his services. Ps contends 
that infrant P was a passenger in an auto owned by D 
‘and operated by Ds son with Ds consent and as a result 
the infant P was thrown onto the street near the inter- 
section of Garrison St. and Belt Rd., N. W. and sustained 
the physical injuries set forth in Ps pretrial statement 
made a part hereof. The specific acts of negligence relied 
‘on by Ps together with special damages claimed are also 
iset forth in detail in this pretrial statement. 


D admits ownership and operation by her son of the auto 
in question with her consent but denies that P was a 
passenger in the auto. She also denies that infant P 
iwas thrown onto the street as a result of any negligent 
operation of the auto owned by D. She denies negligence 
‘and asserts sole or contributory negligence of the infant P 
‘who rode on the outside rear end of Ds auto without per- 
‘mission and without making his presence known and in 
other respects set forth in Ds pretrial statement likewise 
made a part hereof. 


Both parties agree that traffic regulations may be ad- 
mitted in evidence without formal proof subject to any 
‘other proper objection. Photos initialed by the pretrial 
judge may be received in evidence without formal proof, 
but subject to any other proper objection. D stips that 
‘hosp records and X-ray plates may be received in evidence 
‘without formal proof, subject to any other proper 
objection. 
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Bills initialed by counsel for D may be received in 
evidence without formal proof and without proof of reason- 
ableness, but subject to any other proper objection. 


February 17 59 
TRANSCRIPT OF TESTIMONY 


3 PROCEEDINGS 


(The prospective jury panel was examined on voir dire, 
twelve jurors and two alternate jurors were duly em- 
panelled, and thereafter the following occurred:) 


Mr. Roberson: May I proceed, Your Honor? 
The Court: Yes, sir. 


OPENING STATEMENT ON BEHALF OF THE PLAINTIFFS 


Mr. Roberson: Ladies and gentlemen of the jury, plain- 
tiff will show you about this accident that it occurred in 
this fashion: 

That out at the Chevy Chase Presbyterian Church there 
is a group of teenagers called the Firesiders and during 
the summer months they are particularly active and try to 
keep the children off the streets and what not, and they 
have social functions from time to time. During the sum- 
mer months, in fact, they try to do something every day 
and they have something called an ‘‘open house’’ once a 
week. On Wednesday night they have an open house. The 
members go to the house of a member and they are free 
to bring their guests and friends of the members, and they 
have a coke party and a dance and they play records and 
they chatter and they play ping-pong, and they generally 
have a pretty good time from seventy-thirty or eight in 

the evening until about eleven or eleven-thirty at 

4 night. 
Now, on one of those occasions in the summer of 
1957, a Wednesday night, August 28, 1957, there was a 
night when there was an open house being held at the home 
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of a young girl over on Garrison Street, Northwest. There 
were some forty to fifty young people present, including 
young Fred McManus. Fred is a Catholic and not a 
member of this organization but he went with a group of 
other young people. They were there for a couple of hours 
and after the party broke up he left in the company of some 
of his friends and at that time the only member’s auto- 
mobile that was still present was that driven by young 
Tom Rogers. 

Rogers is the son, as I say, of the defendant in this case, 
Mrs. Winifred Rogers. The evidence will show and His 
Honor will instruct you at the proper time that he was 
his mother’s agent for the purpose of driving that car 
because he was operating it with her consent and, therefore, 
if he was negligent she is responsible for it. 

Young Rogers was the only one who had a car left by 
the time these people left. It was customary for people 
who had ears to give other people at the party a lift home. 
So, when they got out to young Roger’s car there were 
a lot of young people there; quite a few more than the 
eapacity of this car. It was a Nash automobile with sort 

of a flat deck in the back of it. Not one of these 
3) turtle back automobiles, but it was a sedan, and on 

the back of it it had this sort of flat deck and it had 
curved windshield around the back. 

The evidence will show that when they got out to the 
car all these people started to get in the car and young 
Rogers was afraid it would break his springs, so he re- 
quested that some of them get out. About that time another 
young person came driving down the street, Garrison 
‘Street, and took part of the load with him. Some three 
or four went with this second car that came down the 
street. And then they re-arranged themselves in the Rogers 
automobile. Still, there were a couple of boys that were 
unable to get to ride inside the car. 

Incidentally, Fred, due to the seriousness of this accident, 
‘has no recollection of it himself. He has amnesia; that is, 
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a complete loss of memory—if you had a skull fracture—he 
has a complete loss of memory that goes back to a couple 
of weeks prior to the accident. He doesn’t remember any- 
thing from taking a business trip with his father up in 
Pennsylvania. Because of the accident that has affected 
his memory. He can’t help us any on liability but we will 
show through other young people these things I am telling 
you are true. His first recollection after the accident is 
coming to in the hospital. Some two weeks he was in a 
coma or semi-coma; for that period of time. So the evidence 
will show from the other people what happened. 
6 The evidence will show there were still some of 
these boys still outside, unable to get in the auto- 
mobile; that a boy named Bill Linton, who is now a student 
down in Florida, went around and got on the left front 
fender of the automobile, which would have been the 
driver’s side; that young Fred here sat on the right rear 
trunk of this flat edge I am talking about, and his means 
of holding on back there on this flat edge was the cowling 
around the window. 

The evidence will show that young Rogers then started 
up the street west toward Wisconsin Avenue. Garrison 
Street runs east and west and is one of the streets that runs 
between Reno Road, Northwest, and Wisconsin Avenue. 
The next street as you go west along Garrison from where 
the hostess’s house was is Thirty-Ninth Street and Garri- 
son does not go straight across Thirty-Ninth Street, the 
evidence will show. There is a dog leg there. You turn to 
your right and go about fifty feet, make another left turn 
and get on another section of Garrison. When you get on 
this second section of Garrison it is down hill, and down 
hill to the next block. The next block is a street called Belt 
Road. You would expect it to be Fortieth Street, but 
there is no Fortieth Street. After Belt Road comes Forty- 
First Street. Thirty-Ninth Street, Belt Road, and Forty- 
First Street is the chronology of the streets as you go 
down Garrison Street in a westerly direction. 
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The evidence will show that before young Rogers 
XG got up to Thirty-Ninth Street, the first turn, he 
stopped the car and told the boy that was on the 
| left rear fender to get off there, that he was interfering 
with his vision to the front. 

The evidence will show that Linton did get off the front 
! and went around and sat on the rear deck on the opposite 
. side from young McManus. That put Linton, a rather 
: large boy, he jumped on there with a thud—it was per- 
ceptible within the car—he got on the left rear deck. 
McManus was already back there on the right rear deck. 
Then they proceeded on. 

Young Rogers made the turn to the right on Thirty- 
Ninth Street, went about fifty feet at a reasonably low 
i speed, went around to the left, and then when he got on 
i that down hill grade, these boys still on the back of his 
car, he began to speed up, and he continued to speed up, 
and although it was said within the car that the boys were 
still on the back when he got down to Belt Road, without 
slowing up, as you are required to do under the traffic 
regulations for an intersection, we will show you he grabbed 
the wheel and tried to make a turn into Belt Road to the 
left; and that when he did that that threw Fred, threw him 
off on to the concrete pavement there in the middle of the 
intersection. He fell and fractured his skull. 

When the people got out of the car we will show 
8 you Fred was having a convulsion, the blood was 
coming out of his ears and out of his nose, that he 
was not conscious—in fact, he didn’t recognize his father 
for some weeks—he was thrashing around and having what 
is known as a convulsion, an involuntary twitching of the 
limbs, he was trying to swallow his tongue and the other 
boys tried to give him relief by pulling his tongue out for 
fear he would choke to death, They managed to give him 
that first aid and the Rescue Squad came and took him to 
Georgetown Hospital where he lingered between life and 
death for some weeks. 
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We will show you that Doctor Stacey Rollins, an out- 
standing neurosurgeon in this city, did a marvelous job 
with young Fred. He did not operate at first. He wanted 
to see how things would go, this accident having happened 
on a Wednesday night. Then, on Friday night the boy 
still not having recovered consciousness, his vital signs, the 
signs that he was living, took a definite turn for the worst. 

First, I must say that when he was in the emergency 
room that first night he had what you call a grand mal 
convulsion. That is a serious type of epilepsy, which means 
you are unconscious with involuntary twitching, and he had 
never had anything like that before. The evidence will 
show, I think without dispute, it was due to this accident. 
He had that while he was in the emergency room that very 
night. 


Two nights later the vital signs took such a turn 

9 for the worst that Dr. Rollins came and made an 
operation on his skull and Fred pulled through after 

a rocky hospital experience. He was in the hospital until 


the end of September. 

We will show you that he was at that time paralyzed 
on his left side. He couldn’t move his leg or his hand or 
anything. 

We will show you that as a result of that accident he 
lost the sight of his right eye. That is permanent. He will 
never have the sight of that right eye again. 

We will show you that as a result of the brain damage 
his left eye, the visual field is diminished by half. The one 
remaining eye has no peripheral vision. The left side of 
that he couldn’t see anybody or anything, any object. 

We will show you he has been constantly on drugs in 
order to try to control these convulsions, these epileptic 
seizures, since this accident. It is necessary he take them 
three times a day. Despite taking them he has had four or 
five convulsions since the accident and on each occasion is 
rendered unconscious and falls unless he is already sitting 
down. They come on unexpectedly. The doctors will tell 
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' you what the prognosis with respect to that is. He will 
have to continue on drugs for many, many years, and 
probably the rest of his life. 

The evidence will show you further that Fred was a very 

good scholar. When this accident happened he was 
‘10 astudent at a private Catholic School called Priory, 

Which has very high scholastic requirements. He 
was well up in his class. 

We will show you he had to miss a year from school 
- while he was at home, an invalid. When he was first taken 
home from the hospital he could hardly move. It was 
' necessary for them to build ramps and what not to get 
him back to the hospital for physical rehabilitation. 
During that period he required nursing services. The 
:‘ evidence will show he had to stay out of school for an 
i entire year. Then he went back to the Priory School in 
' September of 1958, about a year later. At the time of the 
accident Fred had just finished his third year of high 
school and would normally have graduated in June of 
1958, but due to this accident could not return. So, he 
: missed a year and then he went back to Priory. He worked 
at his studies and what not, but the evidence will show you 
' a great change in his ability to concentrate due to this 
brain damage. 

Finally, the school headmaster, based on tests—they 
gave the boy the same tests, the college entrance board 
' exams, that he had taken in May, 1957, before the accident. 
' He had dropped four hundred points in his achievement. 
It was the recommendation of the headmaster that he be 
: sent to some rehabilitation vocational school to try to make 
a place for him in society. 

il As a result of getting that letter his father has 
changed him, not to a vocational school, but to 
Carroll High School, where he is at present. 

His normal class, of course, has already graduated back 
in 1958. He is trying to graduate this year or next year. 
’ He may have to go next year due to changing schools. 
So much for the injuries to young Fred. 
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We will show you he has a life expectancy of some fifty- 
three’ years. The conditions I have described about con- 
vulsions and the blindness in one eye and loss of vision in 
the other eye will continue the rest of his life. 

We have brought suit for $75,000 on behalf of Fred. 

His father, who is responsible for his medical attention 
and his medical bills, and who will be required to support 
him until he is able to support himself, has been put to 
heavy medical expense for doctors. 

One thing I did not mention to you: Some six months 
after the original operation, the original operation being 
in late August, 1957, in April, 1958, Fred still had a hole 
in his head from the original operation. It was necessary 
for him to go back to Georgetown Hospital a second time 
and have a bone grafted. They took part of the bone off 
of his hip and grafted that into his head. 

That second operation likewise required heavy medical 

_ expenses for nurses, doctors, and miscellaneous items. 

12 The evidence will show you that the father, Mr. 

Fred McManus, Sr., for whom we filed suit in the 

amount of $25,000, which will be tried here together, has 

so far been required to expend $6,433, almost $6,500, for 
medical expenses to take care of young Fred. 

The evidence will show this accident occurred because 
young Rogers drove negligently after knowing that young 
MeManus was there on the trunk of his car—that some 
boy was on the trunk of his car in a helpless position— 
that he thereafter when the boy could no longer help him- 
self, made this turn without slowing down, without proper 
and due regard, and, therefore, under the law he was 
negligent and responsible for—his mother is responsible 
because it was her car, for competent compensatory 
damages, which we will ask you to return at the proper 
time. 

The Court: Mr. Clark. 

Mr. Clark: Your Honor, may we approach the bench? 

The Court: Yes. 


(Thereupon, counsel approached the bench and conferred 
with the Court as follows:) 


Mr. Clark: If the Court please, I move for a directed 
‘verdict on counsel’s opening statement. 

He said no reasonable people could come to any con- 
ielusion but that this man was negligent. 

By his getting on the back of the automobile, by 
13 hanging on there and riding down the street, I don’t 
think reasonable people would come to any con- 
‘clusion other than that was contributory negligence as a 
matter of law. 

Mr. Roberson: There is a large number of cases that 
say that is a matter for the jury. Even apart from the 
doctrine of last clear chance. Our evidence is going to 
‘show Rogers should have known it and, therefore, he had 
‘the last clear chance to avoid the accident. 

The eases we rely on are: Byers versus Gunn, a Florida 
Supreme Court case, reported in 81 Southern Second 
:723, a 1955 case. That is a case where a girl had been 
refused permission by an automobile driver to get in and 
‘she got on the fender and thereafter was thrown off due 
to the manner in which the car was operated. The Supreme 
‘Court of Florida held whether the driver was contributorily 
negligent was a matter of law—I mean, a matter for jury 
determination. She did recover a verdict, which was 
affirmed. 

Bauer versus Calic, 166 Maryland 387, 171 Atlantic 713, 
where the Court of Appeals of Maryland held—this was 
where a fellow fell off the back of a truck. He was 
‘supposed to have been riding on the running board. 


‘*The fact that a plaintiff is riding upon a running board 
of a car is not in itself necessarily contributory negligence 
depriving the plaintiff of the right to recover. 
14 Whether the act should have that effect is dependent 
upon the surrounding facts and circumstances of 

each particular case.’’ 
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Another Maryland case: Richardson against Maryland 
to the Use of Cox, 101 Atlantic (2d) 213. That was a case 
where a man on the back of a truck was thrown off and that 
went to the jury on the last clear chance theory and it was 
affirmed. 

Two Municipal Court of Appeals cases in the District 
of Columbia are: Collier against Young, 94 Atlantic (2d) 
645.. That is a 1953 case. That was a case where a truck 
passenger was riding on a foot rest and fell off and the 
question of contributory negligence was for the jury. 

To the same effect is a later Municipal Court of Appeals 
ease, Poteet against Liberty Mutual, 107 Atlantic (2d) 
781. That is a 1954 case. 

There is an annotation of many cases which have gone 
to the jury on last clear chance reported at 44 A.L.R. (2d) 
238, at 332. 

The Court: What was that? 

Mr. Roberson: The note begins at 238 and deals with a 
lot of other things, but last clear chance begins on page 332. 

I think it is clear we are entitled to go to the jury in 
this case. 

Mr. Clark: My motion is directed to counsel’s 
15 opening statement. He stated a lot of things. His 
opening statement is this. 

He hasn’t told this jury my man knew this boy was on 
the! back of the car. He said McManus got on the rear 
of the automobile and held on to the coping around the 
window. It is a matter of common knowledge there is 
no place to hold on to. 

He says what my man did wrong was traveling too fast 
and making a turn. 

It was obvious this man had to know the danger he was 
bringing on himself by getting in that position on the back 
of a passenger automobile. This is not a truck. This is 
a place where there is aboslutely nothing to hold on to. 
In his own statement all he had to hold on to was the 
coping around the window. 
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No reasonable people could conclude anything except 
that his negligence had to be the approximate cause of 
this accident. 

He had no business there in the first place. He con- 
tributed to his own injury and the jury should not be per- 
mitted to speculate. He practically admits it was his own 
fault. He absolutely admits it is his own fault. 

' Mr. Roberson: I thought I said Rogers knew or should 
have known he was on the trunk. 
The Court: I don’t know that you said that. 
16 Mr. Clark: He said back fender and then he said 
rear. He got on the left front fender and Rogers 
stopped and he did get off and then he says he got back on. 

The Court: I thought one of your points was this: This 
boy didn’t know he was there. Actually, I treated it as 
a transfer of Linton from the front to the rear. He 
indicated it was done with such noise as to put him on 
notice there was somebody there. 

' I will deny your motion at this time, but consider it 
further. 

: Mr. Clark: This is important on this statement. I want 
to ask you to permit a special appeal. I don’t think it is 
possible to go to the jury on this opening statement. I 
think it is important enough at this stage of the proceed- 
ings that a special appeal should be allowed. 

' The Court: I will deny that at this time, but I will give 
further consideration to your motion. 


(Thereupon, counsel returned to the trial table and the 
following proceedings were had:) 
The Court: Mr. Clark. 


(Whereupon, Mr. Clark made the opening statement on 
behalf of defendant, which was reported but is not herein 
transcribed.) 
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1 Evmence on BreHALF OF THE PLAINTIFFS 


Mr. Roberson: Call Paul Murray, please. 
Thereupon, 
Paul Francis Murray 


was called as a witness for and on behalf of the plaintiffs, 
and, after having been first duly sworn by The Deputy 
Clerk, was examined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Will you state your full name, please. A. Paul. 

Q. Paul Murray? A. Francis Murray. 

Q. M-u-r-r-a-y? A. Yes. 

Q. What is your address, Paul? A. 4256 Warren Street, 
Northwest. 

Q: Washington, D.C.? A. Washington, D. C. 

Q. Are you in school now? A. Yes, sir. I go to Saint 
Bonaventure University, Olean, New York. 

Q. Do you know Fred McManus, Jr., who sits here at 

the counsel table? A. Yes, I do. 
18 Q. _ How long have you known Fred? A. Since, I 
would say,—four or five years. 

Q: What is the nature of your acquaintance? Are you 
good friends? A. Good friends. Very good. 

Q: Did you ever attend the same school with him? A. 
Yes; we went to the same high school to the ninth grade. 

Q. What school was that, Paul? A. Priory High School. 

Q. Do you remember a night, an evening in the summer 
of 1957, in which Fred was in an accident? A. Yes, I do. 

Q. Were you with him at the time? A. Yes, I was. 

Q. Approximately what time was it that day that you 
first saw Fred? <A. It would be after dinner. He came 
up to my house. 

Q. By dinner you mean the evening meal? A. Yes, I do. 

Q. About what time was that? A. Six-thirty, seven 
o’clock. 


wt oe renee Te ue, 
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Q. What, if anything, did you and Fred do then? A. 
We—eventually we went down to play ball at the play- 


ground a couple of blocks away. 
19 Q. You played baseball; you had a game? A. 
Yes, sir. 
Q. How long did you play baseball? A. Until dark; nine 
o’clock. 
Q. How did you happen to leave the playground? What 
' happened to cause you to leave? A. Girls came over and 
we got in their car. 
' Q. What girls were they? Do you recall? A. One of 

them was Diane Baker. The rest of them I don’t remember. 
- Q. What did you do after you got in their car? A. We 
drove around for awhile. 

Q. You say ‘‘we.’? Who is we? A. Well, it was myself, 
- Mike Dundon, Lucas Maix, Fred, and me, and two or three 
girls. 

Q. One of the boys who was with you was Mike Dundon? 
A. Yes. 

Q. Is he here today? A. Yes, he is. 

Q. How about Luke Maix? M-a-i-x. Where is he? A. 
| He is in Vienna, Austria. He was an exchange student 
here at the time. 
| Q. Now, as you rode around was it decided to go some 

particular place? A. Yes. We decided to go to a 

party. 

20 Q. What party was that? A. A party held by the 
Fireside Club. It is a church group. 

Q. What church is that? A. Presbyterian, I believe. 

Q. What age group is it? A. High school. 

Q. Had any of your members of your group whom you 
were riding with attended any previous parties of that 
Fireside Group? A. Yes, sir. 

Q. Do you remember where, this particular night, the 
_ party was held? A. Garrison Street between Thirty- 

Eighth and Thirty-Ninth. 

Q. Approximately what time did you get to the party, 
Paul? A. I would say about nine-thirty. 
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Q. Were you made welcome or were you asked to leave? 
A. No. We were welcome. 

Q. What sort of activities went on at the party? A. 
Dancing, and just talking. 

Q. What time did the party break up? A. Well, — 

(pause). 
21 =‘ Q. Approximately. Your best recollection. A. 
Ten-thirty or eleven o’clock. 

Q. Then, with whom did you leave the party? A. With 
the four boys I mentioned. 

Q. When you got outside—excuse me. Had you known 
a boy named Tom Rogers prior to this? A. No, I didn’t. 

Q. You were at that time attending what school? A. 
John Carroll High School. 

Q. Was Fred at that time a student at Carroll? <A. No, 
he wasn’t. 

Q. What school was he a member of? A. Priory High 
School. 

Q. Now, Luke Maix went with you, and also Mike 
Dundon? A. Right. 

Q. When you got outside did you see a car belonging to 
Tom Rogers? A. Yes, we did. 

Q. Or which he was driving? A. Yes, sir. 

Q. What was taking place there? A. There was a group 
of people around the car and some of them were in the 
car; getting in. 

Q. What did you decide to do then? A. Join along and 
also get into the Rogers car. 

| Mr. Clark: Speak a little louder, please. I have 
22 ~—s difficulty hearing you. 

| Mr. Roberson: Speak up, Paul, because we are 
all interested in what you remember. 


By Mr. Roberson: 


Q. Did you get a place in the car? A. Yes, I did. 
Q. What sort of automobile was it? A. Fifty-two Nash. 
Mr. Roberson: Plaintiffs’ exhibit, for identification. 
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The Deputy Clerk: Plaintiffs’ Exhibit No. 1, marked 
for identification. 


(Thereupon, photograph of automobile was marked 
Plaintiffs’ Exhibit No. 1, for identification.) 


By Mr. Roberson: 


' Q. Paul, I show you a photograph of an automobile 
marked Plaintiffs’ Exhibit No. 1, for identification, and 
ask you if you recognize it (handing). A. Yes, I do. 

Q. Was that the automobile? A. Yes, it was. 

Mr. Roberson: It was marked at pre-trial (handing to 
Mr. Clark). 

Your Honor, I offer it in evidence. 
The Court: It will be received. 
| 23 The Deputy Clerk: Plaintiffs’ Exhibit No. 1, 
marked for identification, and received in evidence. 


(Thereupon, Plaintiffs’ Exhibit No. 1, heretofore marked 
' for identification, was received in evidence. ) 


Mr. Roberson: I ask permission to pass it to the jury. 
The Court: Very well. 

Mr. Roberson: Does Your Honor wish to see it? 
The Court: No. 


(Whereupon, Plaintiffs’ Exhibit 1 was passed among 
the jurors.) 


The Court: The jury has seen the photograph. 
By Mr. Roberson: 


Q. Now, Paul, about how many people were out there 
' trying to get in young Rogers’s car? What is your recol- 
lection of that? A. A lot of people. I don’t know how 
-many. Probably too many. I would say ten or fifteen. 

|  Q. Did you sueceed in getting inside the car? A. Yes, 

I did. 

' Q. Do you know a boy named Bill Linton? A. Yes, I do. 
Q. Did you see him in the group? A. Yes, sir. 
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24 Q. Where was he a student at that time? A. He 
had just graduated from Wilson High School. 

Q. Do you know what college he now attends. A. Florida. 

Q. Florida Southern? A. Florida Southern University, 


yes. 

Q. Now, did Fred McManus get a seat in the car? A. 
No, he did not. 

Q. Where did Fred sit? A. On the back; on the fender 
trunk. 

Q. Which side of the car? A. Right side. 

Q. Where was your seat in the car? A. In the back, 
next to the right window. 

Q. Where was Fred sitting with respect to you? A. 
Right behind me. 

Q. Did you see him in that position? A. Yes, I did. 

Q. Now, was everybody standing there—did they 
succeed in getting a seat in or on the car? A. After awhile 
some ear came down. A different car took—I don’t know 
how many—some of them in the other car. 

Q. In other words, some of the people left your 
25 ~—s- group and went in the other car? A. That’s right. 

Q. Then, what took place with respect to the 
people at or about the Rogers car? A. Well, there was 
some argument about whether we should stay or not and 
than Rogers drove on. 

Q. Do you know where Bill Linton was at the time you 
first drove off? A. No, I don’t. 

Q. Which direction did you drive on Garrison Street? 
A. Ah—(pause). 

Q. Remembering that Garrison runs roughly east and 
west. Did you drive toward Wisconsin? A. Yes. Toward 
Wisconsin. That would be—east— 

Q. That would be west. A. Yes. 

Q. On Garrison Street. 

What was the first cross street you came to? A. Thirty- 
Ninth Street. 

Q. Which direction did Tom Rogers turn on Thirty- 
Ninth Street? A. He turned right. 
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Q. How far did he go, approximately, on Thirty-Ninth 

Street before making another turn? A. Garrison Street 

goes up and then it sort of makes an “‘L’’ shape and 

26 goes back down. It is not straight. It is approx- 
imately fifty feet, I guess. 

Q. So, he made two turns there? A. Yes, sir. 

Q. Describe the manner in which he made those first two 
turns. A. Well, he started going up. There was an old 
ear, and the car was going very slowly up the hill Then, 
he took the first turn, which is right, and then he turned 
left, slowly. 

Q. Is Garrison Street up hill or down hill after you 
get across Thirty-Ninth? A. It goes down hill. 

Q. Is it a substantial grade or otherwise? A. Yes. It’s 
a pretty good grade. 

Q. Describe how Tom drove that car down that Gar- 
rison Street grade. A. Well, he started picking up speed 
as he was going down the hill. 

Q. Do you drive a car yourself? A. Yes, I do. 

Q. What would your estimate be of the speed at which he 
drove that car? A. I guess twenty-five miles an hour. 

Q. Did you see the speedometer? A. No, I didn’t. 
27 Q. Now, did you at any time look back and see 
anything about the boys on the rear? A. Yes, I did. 

Q. Where were you when you did that? A. I was in that 
same seat I started out. The back seat next to the right 
window. 

Q. I meant, where was the automobile? When you 
looked back? A. Oh. I looked back couple of times. 
When he started off I looked back, and then when we 
started going down the hill. 

«. Now, did this twenty-five miles an hour speed change 
prior to the time your automobile reached Belt Road, the 
next street down? A. No, it hadn’t. 

Q. Tell us what happened; describe the manner in which 
young Rogers drove at the intersection of Garrison Street 
and Belt Road. A. Well, we were going down doing 
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twenty-five miles an hour, and it seemed like he just 
grabbed the wheel and pulled it toward the left. 
Q. Where was he when he did that? A. He was at the 
Belt Road intersection. 
: Q. What effect did that have on the car? A. Well, 
28 the car was packed and the car was not going to make 
it around the turn. 
Q. Were you concerned at that time about Fred? 
The Court: I am not interested whether he was con- 
cerned or not, sir. 
Mr. Roberson: Excuse me. 


By Mr. Roberson: 


Q. Did you look at that time to see whether Fred was 
all right? A. Yes, I did. 

Q. What did you see then? <A. I looked back and Fred 
was not there. Then, I saw him on the road, in the street. 

Q. Was anything at that time said about him not being 
there any longer? A. Somebody hollered he had fallen 


off. 

Q. What happened after somebody hollered that he had 
fallen off. A. Rogers stopped the car. 

Q. Prior to the time someone hollered he had fallen off 
had Rogers applied his brakes, to your recollection? <A. 
It was about the time that Fred did fall off that Rogers 
applied the brakes, I think. 

Q. In what position did he bring his automobile to a 
stop? A. Half way through the turn. Just about on the 

curb. 
29 : Q. Was he parallel to a curb when he got to a 
standstill? A. No. He was facing the curb at an 
angle. 

Q. Which corner would that be in the intersection? 
A. It would be the far corner as he came around. 

Q. Which of those two streets, Garrison or Belt Road, 
is the wider? A. Garrison. I think it is Garrison Street. 

Q. Does Belt Road cross it at a right angle or what is the 
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angle at which Belt Road crosses Garrison Street? A. It 
would be a right angle, I imagine, sir. It is, yes, sir. 

Q. What did you do, once the automobile came to a stand- 
still? A. I hopped out of the car to look at Fred. 

Q. What did you see? A. Fred was on the ground. He 
was shaking around, jumping around, throwing a fit, it 
looked like, and he was bleeding—bleeding out of his ears. 

Q. Did you do anything to try to help him, or did any of 
the other boys? A. Yes. He was lying with his head 
back, facing the sky and choking on his tongue, swallow- 
ing it, I thought. So we rolled his head over. 

Q. How long were you there at the scene of the accident? 

A. Half an hour to an hour. 
30 Q. Where did you go from the scene of the acci- 
dent? A. To the hospital. 

Q. Was Fred conscious or unconscious when you saw him 
there at the scene of the accident? A. Unconscious. 

Q. Did you visit him when he was in the hospital? A. 
Yes, I did. 


Q. Do you remember approximately how long it was 
before he recognized you? A. A long time. I would say 
it was a month, if not more. 

Mr. Roberson: No further questions. 

The Court: Mr. Clark. 


Cross-Examination 
By Mr. Clark: 


Q. What is your age? A. Pardon? 

Q. How old are you? A. Was I then? 

Q. Are you now? A. Eighteen years old. 

Q. And what day did this accident happen? A. The 
twenty-eighth of August. 

Q. Of nineteen what? A. Fifty-seven. 
31 Q. Fifty-seven. You say that you and Fred 
McManus got together that day after dinner. A. 

Right. 

Q. And then you went some place to play ball; is that 
correct? A. That is correct. 
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Q. Where did you go? A. There is a playground about 
three blocks from my house at Van Ness Street and Forty- 
Fifth. 

Q. Is that in the District? A. Yes, it is. 

Q. And do you live in the District? A. Yes, I do. 

Q. Where do you live? A. 4256 Warren Street, 
Northwest. 

Q. Now, with reference to the house that you finally 
went to that night to this party. A. Yes, sir. 

Q. How far is your home from that house? A. That’s 
in Chevy Chase. So it would be a mile, maybe. 

Q. It would be a mile. A. Uh-huh. 

Q. Now, you said that you and Fred played ball until 

dark. A. Correct. 
32 - Q. And then you said some girls came by; is that 
right? A. That’s correct. 

Q. Who came by? A. Diane Baker is one of the girls. 
The other two I forget, if there was two. 

Q. They came by in an automobile? A. They did. 

Q. How many of you boys were playing ball? A. There 
were five of us. 

Q. Five boys. A. Yes. 

Q. Did you all get in this car with the Baker girl? 
A. We did. 

Q. That was five boys and three girls in there; is that 
right? A. Yes. 

Q. What were the boys’ names? A. There was Fred, 
Mike Dundon, Bill Linton, Lucas Maix, and myself. 

Q. All of you were friends. A. Yes, sir. 

Q. And had been friends for a long period of time. A. 
Yes, sir. 

Q. Now, who suggested that you go to this party that 

the Presbyterian Youth Club was having? A. 
33 ‘Actually, I don’t remember who it was. 

' Q. You had never been there before; had you? 
A. Yes, I had. I had been to one or two of them before. 

Q. And when did you go to those before? A. Where 
were they held? 
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Q. Yes. A. I don’t remember. 

Q. When did you go to them? How long a time prior 
to this time had you been there? A. It was over the 
summer. 

Q. Beg your pardon? A. It was over the vacation. 

Q. Was it that same summer? A. Yes. 

Q. That you had gone to one of these parties? A. Yes. 

Q. You are not a Presbyterian are you? A. No, I 
am not. 

Q. At whose invitation did you go to these other parties? 
A. Well, these parties are open house affairs and you are 
welcome. It does not matter if you are of that religion 
or anything else. 

Q. You mean that you didn’t have to have an 

34 invitation to this party? A. That’s correct. 

Q. It was in a private home; wasn’t it? A. Yes, 
it was. 

- Q. It wasn’t held in a public hall or a church? A. No, 

it wasn’t. 

Q. It was held in a private house? A. That’s right. 

Q. And you consider that you don’t have to have an 
' invitation to go to a party in a private house. 

' Mr. Roberson: If your Honor please, may we approach 
the bench? 
The Court: Yes. 


(Thereupon, counsel approached the bench and conferred 
with the Court as follows :) 


Mr. Roberson: Your Honor, I object to this as being 
irrelevant. It doesn’t make any difference whether this 
' was an invitational party or any other kind. The question 
is whether young Rogers drove negligently and I don’t 
think we ought to decide this law suit on whether they 
received an engraved invitation. 

The Court: I agree with you, basically. But I think 
it is all going to show an invitation one place and whether 
' or not there was an invitation another place. I will take 
it as part of the general setting. 
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35. (Whereupon, counsel returned to the trial table 
and the following occurred :) 


By Mr. Clark: 


Q. Now, the five boys and the three girls got in the 
car. | Where did that occur; at the playground? A. 
Yes, sir. 

Q. And then where did you go? A. We drove around 
for a little while and then we went to the party. 

Q. Did the girls go to the party? A. I believe so. 

Q. Did you go to the party in that automobile? A. Yes. 

Q. What happened to that automobile? <A. It stayed 
there, 

Q. Beg pardon? A. The girls went home after a while. 

Q. What time did the girls go home? A. I don’t re- 
member. It would be probably ten or ten-thirty. 

Q. You went there with them; did you not? A. We did. 

Q. Why didn’t you leave with them in the automobile? 
That was the one you came in; wasn’t it? A. Yes. Be- 

cause we didn’t want to leave that early. 
36 Q. And did all four of you stay there? A. Five 
of us; yes. 

Q. Five of you. <A. Yes, sir. 

Q. Stayed there. <A. Yes sir. 

Q. You didn’t now Tom Rogers prior to that time; 
did you? A. No I didn’t. 

Q. You had never seen him before. A. No. 

Q. Did you know anybody else at the party? A. Yes. 
I knew one. Huntney Baldwin. 

Q. Is that the only person that you knew there? A. 
That’s the only person I knew well, yes. 

Q. Do you know whether or not Fred knew any of the 
people at the party? A. No, I don’t know. 

Q. Do you know whether Linton knew anybody there? 
A. Yes, he did. 

Q. Who did he know? A. Just about everybody there, 
I believe. 
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Q. Well, now, why did you come out and get in Tom 
Roger’s automobile? A. Because there was this 
37 crowd around the car and we just thought we would 
join in. 
Q. You didn’t come there with Tom; did you? A. No, 
I didn’t. 
Q. And you knew he couldn’t get all those people in the 
_ ear that were crowding around it; didn’t you? A. Yes. 
' Q. But still you got in. A. That’s right. 
Q. And you had never seen the boy before. A. That’s 
right. 
Q. What did you expect him to do; take you home? A. 
No, I didn’t. 
Q. Well, what were you doing in there? A. Just a 
‘ prank, or whatever you want to call it. I don’t now. 
Q. Then you were just getting in there as a prank? A. 
Yeah. 
Q. You stayed in there; didn’t you? A. Yes, we did. 
Q. Well, where were you going? Did you tell him to 
take you home? A. No, I didn’t. 
Q. Did you ask him to take you home? A. No, I didn’t. 
Q. Didn’t he ask you to get out of the car when 
:38 he came out there? A. Yes, he did. 
Q. And did you get out of the car? A. No, I 
didn’t. 
Q. Now, were all five of you boys there in the car? A. 
No, we weren’t all in the car. 
| Q. Well, were you all there at the car? A. Yes. 
Q. And trying to get in the car? A. Yes. 
Q. How many more were there trying to get in the car? 
_ A. Like I said before, maybe fifteen. That would be my 
guess. At first. 
Q. About fifteen. A. At first, yes, sir. 
Q. And Tom Rogers refused to move the car; didn’t 
he? A. He did at first, yes. 
Q. And then some of them got out of the car; didn’t 
they? A. Yes, 
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Q. And you were sitting in the right-hand rear of the 
automobile? A. Right. 

Q. The reason you looked to see where Fred was, 

--was because you came there with him; didn’t you? 
39 A. Yes, sir. 
Q. Now, Tom Rogers didn’t see Fred get on the 
back of that car; did he? A. I don’t know. 

Q. You don’t know. A. No. 

Q. He didn’t say anything about it; did he? A. I don’t 
know if he did or not. Not that I remember. 

Q. Not that you remember. You didn’t tell Tom Rogers 
Fred! and Linton were on the back of the car; did you? 
A. I don’t remember my saying that; no. 

Q. Your answer is that you didn’t tell him they were 
on the back; is that right? A. No, sir. I don’t remember 
saying it. It is possible I did. There was an awful lot 
of conversation in the car. 

Q. Did anybody else tell him that Fred McManus and 
Linton were on the back of that car? A. I should imagine 


they did, sir. 

The Court: No. 

Mr. Clark: No. No. 

The Court: Just a minute, please. If you don’t know, 
jJast say so. 


By Mr. Clark: 


Q. 'Then you don’t know. Is that the answer? A. That 
is the answer, sir. 
40  Q. You didn’t see anything to indicate that Tom 
| Rogers knew these boys were on the back; did you? 
A. I knew it. Everyone else knew it. 

Q. You knew it, yes. But you didn’t see anything to 
indicate that Tom Rogers knew it; did you? A. Everyone 
else in the car knew it, I believe. 

The Court: No. You can’t say what you believe the 
others knew, unles they said something. 

The Witness: No, sir. 
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By Mr. Clark: 


Q. Tom Rogers didn’t say he saw them on the back; did 
he? A. Not that I remember. 

Q. Well, you can remember a lot of things; can’t you. 

The Court: Don’t argue with the witness, Mr. Clark. 

Mr. Clark: I am sorry, Your Honor. 


By Mr. Clark: 


' Q. So, you proceeded down the street. Did you see Lin- 
ton get on the left front fender of the car? A. No, I did not. 

Q. You did not. A. No. 

Q. Did you see him on the back? A. I saw him on the 

back. 
41 Q. You saw him on the back. A. Yes, sir. 
Q. Didn’t the car start off and then stop? A. Yes, 
sir. 

Q. Did you hear Tom Rogers tell Linton to get off the 
front of the car? A. No, I don’t remember that part of it. 
/ Q. But it did start off and went a little distance and then 
stopped; didn’t it? A. Yes. 

Q. Then, did you hear any bump on the back of the car 
at that time? A. No. 

Q. You didn’t hear any noise or anything to indicate 
somebody had gotten on the car after it had stopped; did 
you? A. It was awful noisy inside. 
| Q. Just answer my question, please. A. No, I did not. 

Q. And—— 

Mr. Roberson: May he not interrupt the witness when 
he is trying to answer, Your Honor? 

The Court: All right. You did answer it; you said you 
didn’t; is that right? 

The Witness: Correct. 


By Mr. Clark: 


Q. You didn’t think there was anything wrong with 
42 Tom Rogers’s driving as he left there; did you? 
A. No. 
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Q. He wasn’t exceeding the speed limit; was he? A. Not 
then, no. 

Q. Did he ever exceed the speed limit? A. No, he did not. 

Q. He made the turn; didn’t he? A. Yes. 

Q. And everything was all right? A. Yes. 

Q. Then when he made this left turn, on what street 
was that? <A. Thirty-ninth Street. 

Q. Was that off of Garrison into Thirty-ninth Street? 
A. Yes, sir. 

Q. And he applied his brakes at that time; didn’t he, in 
making that turn? A. I don’t know if he did or not. 

Q. Wasn’t it at that time that somebody said, ‘‘Fred 
MeManus has fallen off,’’ or words to that effect? A. Do 
you mean when he turned into Belt Road? 

Q. When he turned into Thirty-ninth Street; where the 
accident occurred. A. The accident occurred at Belt Road, 

sir. 
43 Q. At Belt Road and what? Thirty-ninth? A. And 
Garrison. 

Q. Belt Road and Garrison Street. A. Yes. 

Q. And wasn’t it while he was in that turn that somebody 
said McManus had fallen off? A. Yes. 

Q. And that was the first indication that you know of 
anybody saying to Rogers that McManus was on that auto- 
mobile; isn’t it? A. Yes. 

Q. Did you see anything—strike that. 

Then you looked and you saw that McManus had fallen 
off; didn’t you? A. Yes, sir. 

Q. How many people were in that car at that time and 
who were they? A. Well, there was the three of us. There 
was Mike Dundon, Lucas Maix, and myself. 

Q. And those are the three boys that came with you? A. 
Right. And then there was a couple of girls and some more 
boys. 

Q. Some more boys. How many were in the car? A. I 

couldn’t say exactly. I don’t know. 
44  Q. But the five of you had taken possession of it; 
hadn’t you? A. Pardon 
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- Q. The five of you that came there had taken possession 
of it; hadn’t you? A. No. 

The Court: I think that is a conclusion. You better ask 
him where they were, instead of saying ‘‘possession.”’ 


By Mr. Clark: 


Q. Where were you in the car; the five of you that came 
there? A. Well, I was in the back seat. Mike was in the 
back seat; Dundon. Lucas Maix—I don’t know where he 
was. And Linton and Fred were on the back. 

Q. And all without invitation from Tom Rogers or any- 
body else; wasn’t it? A. Yes. 

Mr. Clark: That’s all. 


Redirect Examination 
By Mr. Roberson: 


Q. Paul, counsel asked you about a left turn at Thirty- 
‘ninth Street. You said it was a slow turn. How did the 
speed with which he made that turn compare to the one 
down at Belt Road where the accident happened? A. The . 

one going into Thirty-ninth Street I would say 
45 _-was five miles an hour, possibly ten. Then going into 
Belt Road he was doing, I guess, twenty-five miles 
an hour. 
- Q. When he made his turn or started to make his turn at 
Belt Road, what was his speed? 

Mr. Clark: I object. He has answered that. 

The Court: I believe he has answered; hasn’t he? 

Mr. Roberson: Very well. That’s all. 

Mr. Clark: Just one other question, if Your Honor will 
permit me. 


Recross-Examination 
By Mr. Clark: 


Q. How long did you say you have known Fred McManus? 
iA. Since the freshman year in high school; ninth grade. 
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Q. And you have been close friends since that time? A. 
Yes, sir. 
Mr. Clark: That’s all. 
Mr. Roberson: May this witness be finally excused, Your 
Honor? 
The Court: If there is no objection, you are excused 
finally. 
Maybe we had better recess at this time for ten minntes. 
Ladies and gentlemen, we will recess at this time. May 
I admonish you to please keep this before you at all times. 
Speak to no one about this case. Let no one speak to 
47 you about the case. At this juncture don’t talk 
among yourselves about this case. It will be your 
duty to do that when you retire. 


(There was a brief recess, after which the following oc- 
curred :) 


The Court: Call your next witness. 
Mr. Roberson: Mike Dundon, please. 


Thereupon, 
Michael Paul Dundon 


was called as a witness for and on behalf of the plaintiffs, 
and, after having been first duly sworn by The Deputy 
Clerk, was examined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Will you state your full name, please? A. Michael 
Paul Dundon. 

Q. Will you spell your last name. A. D-u-n-d-o-n. 

Q. Where do you live, Mike? A. I live at 4544 Forty- 
Third Street, Northwest. 

Q. Where are you employed? A. At W-T-O-P Television 
Station. 

Q. What sort of job do you have there? A. The title of 
the job is Film Clerk. 
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Q. Were you employed back in 1957; the summer 
48 of 1957? A. Yes, I was. AtS.S. Kresge & Company. 
Q. Were you at that time in high school? A. I 
- had just graduated from high school the previous June. 
'  Q. What high school had you graduated from? A. Wood- 
row Wilson High School. 
Q. Where is your home? What is your street address? 
A. 4544 Forty-Third Street, Northwest. 
- Q. Did you know at that time, the summer of 1957, Fred 
McManus, Jr., here? A. Yes, sir. 
Q. How long have you known Fred, approximately? A. 
' Approximately a year and a half, or two years. 
Q. Do you remember an accident in which Fred was 
involved? A. I do. 
Q. About what time of day did you see him that day? 
A. (Pause.) 
:  Q. What is your best recollection? <A. I believe about— 
must have been about eight. I am not sure. 
' Q. Where did you see him? A. I believe it was down at 
Van Ness playground. 
Q. What were you doing down there? A. We were play- 
ing ball; baseball. 
49 Q. Did there come a time when you left the play- 
ground? A. Yes. 
Q. Who left the playground with you? A. Bill Linton, 
| Paul Murray, I believe Fred McManus. 
Q. There was another boy? A. Yes. I believe it was 
Lucas Maix. 
Q. Whose car did you leave the playground in? A. It 
was a girl’s car, I believe. 
Q. Do you remember the name of the girl? A. (Pause.) 
Q. If you don’t remember, say so. A. I don’t remember. 
: Q. Where did you young people go after you left the 
playground? <A. I don’t recall. 
: Q. Do you recall where you ended up? <A. Yes. I ended 
up at a Fireside’s Open House. 
Q. What is Firesides? A. That is a social organization. 
' I believe it is Chevy Chase Presbyterian. 
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Q. Are you Presbyterian? A. No. I am not. 
Q. Had you ever heard of the Firesides before this 
occasion? A. Yes, sir. 
50 Q. You said it was open house. Had you ever 
‘been to one of those before? <A. I believe I had been 
to one or two previous. 

Q. Had your friend Bill Linton ever been to any before? 
A. Yes, sir. 

Q. At whose suggestion was it that you went to the Fire- 
sides Open House on this evening? A. I am not sure. 

Q. When you got to the party was it in a private home? 
A. Yes, it was. 

Q. Were you made welcome there? <A. Yes, sir. 

Q. How long did you stay? <A. I believe it was an hour 
or an hour and a half or something. 

Q. What did you young people do while you were at the 
party? A. Well, there was dancing. I believe there was 
@ ping pong table in the basement. 

Q. About what time did you leave? A. I would guess 
about nine-thirty or ten o’clock. I am not sure. 

Q. So you got there. Was it already dark? A. Yes, it 
was. 

Q. Was it daylight saving time at this time of 
51 = year; August 28th? A. It must have been. 

Q. And you stayed there approximately how many 
hours? A. An hour or hour and a half. 

Q. So it was at least an hour or hour and a half after 
dark when you left? A. Yes, at least an hour. 

Q. When yon left, whom did you leave with? A. I left 
with Lucas Maix, Paul Murray. 

Q. Speak up so we can all hear you. A. Paul Murray, 
Lucas Maix, Fred McManus, David Childs. I believe that’s 
all. 

Q. How about the Linton boy you mentioned previously? 
A. Yes, sir. He was there too. 

Q. When you got outside the home where the party was 
—excuse me. 
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Had you known Tommy Rogers previously? A. I had 
seen him before. 

Q. Was he a student at the same school you were? A. 
Yes, sir. 

Q. Was he in your class? A. No, sir. I believe he was 
one year behind me. 

Q. But you knew him, at least, by sight? A. Yes, sir. 

Q. When you got out there did Rogers have a car 
52 at the party? A. Yes, sir. 
Q. Did you try to get in his car? A. I did, sir. 

Q. Did you succeed? A. Yes, sir. 

Q. Where did you sit in his car? A. I was in the back 
' geat. There was a person on my left. I was not next to 
~ the back door, but I was next to the the next to the back door. 
- Q. In the middle there? A. No, I was further on the left 

hand side than on the right. 
'  Q. Who was sitting on your immediate right? A. I do 

not recall. 

Q. Do you know where Fred McManus was? A. Yes, 
sir. He was on the right rear fender. 

Q. How do you know that? A. I saw him back there. 

Q. How about Paul Linton? Where was he? A. Bill 
Linton? 

Q. Bill Linton. Iam sorry. A. He was on the left back 
fender. 

Q. Was he always on the left back fender? A. No, 

sir. 
53 Q. Where was he at first? A. He was on the left 
front fender. 

Q. Can you tell us in which direction Tommy Rogers’s 
ear was pointing on Garrison Street? A. Pointing west. 

Q. What is the first cross street that you come to after 
you leave the hostess’s house? A. I believe it was Thirty- 
Ninth Street. 

Q. What would be the next one you would come to on 
' Q@arrison after you cross Thirty-Ninth? A. Belt Road. 
Q. Now, was there an accident that night? A. Yes, sir 
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Q. Where did the accident occur? A. At the corner of 
Garrison and Belt Road. 

Q. After you left your hostess’s house did Tommy Rogers 
make a stop prior to the time of the accident? A. No, sir. 

Q. When did Bill Linton change from the front, the place 
you had first seen him? <A. Just after we started off, sir. 

Q. Where did he go from the left front fender? A. He 
ran around toward the back. 

Q. On which side of the car did he run? A. The driver’s 

side. 
54 Q. He ran right by the driver? A. Yes, sir. 
Q. Where did he go from there? A. To the back 
left, sir. 

Q. Was Bill Linton as big a boy as you? A. At that 
time he was about my size. 

Q. About what did you weigh at that time? A. He 
weighed about as much as I do now. One hundred sixty 
pounds. 

Q. One hundred sixty. Did you see him get back on the 
left rear deck of that car? A. No, sir. 

Q. Did you feel him? A. I do not recall, sir. 

Mr. Clark: I object to counsel leading the witness all 
the way, Your Honor. 

The Court: Allright, sir. He said he didn’t know anyway. 


By Mr. Roberson: 


Q. Approximately what speed did Tommy Rogers go 
around the two—the turns he made on Thirty-Ninth Street; 
on to and off Thirty-Ninth Street? The first turn? A. The 
first turn I would guess approximately ten miles an hour, 

sir. 
55 | Q. And did he then turn off Thirty-Ninth? A. Yes, 
sir. Down Garrison Street. 

Q. That second turn what was his approximate speed? 
A. Abont fifteen, sir. 

Q. Is Garrison Street therewfter—does the grade of it 
change? From what it is? A. Yes, sir. 
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Q. What does it change to? A. It goes from being uphill 
going toward Thirty-Ninth Street to downhill going away. 

Q. What, if any, change was there in Rogers’s speed as 
he went downhill on Garrison Street? A. It increased. 

Q. It increased how much? A. Approximately between 
—about twenty-five miles an hour, sir. 

Q. What, if anything, happened thereafter on Garrison 
Street? A. Wemade a left-hand—we started to make a left- 
hand turn at Garrison and Belt Road. 

Q. Had you felt any decrease in speed prior to the start 
of that turn? A. I do not remember, sir. 

Q. What, if anything, happened in the turn? A. Fred 
McManus was thrown from the back right fender. 

Q. Can you describe the turn; whether it was 
56 gradual, abrupt, or otherwise? A. It was a sharp 
turn. 

Q. Did anyone in the car remark about Fred having 
fallen off? A. Yes, sir. 

Q. What happened then? A. We came to a complete stop, 
sir. 
Q. When you came to a stop what was the position of the 
automobile with respect to the south curb there—the west 
curb of Belt Road? <A. Well, if this was Belt Road, we 
were facing about like this. (Demonstrating.) 

Q. You were at an angle into the curb? A. Yes, sir. 
Approximately a forty-five degree. 

Q. Was there anything in front of the car? A. A tele- 
phone pole. 

Q. What did you do? A. I got out as fast as I could. 

Q. What did you see when you got out? A. I saw Fred 
lying on the street right at a sewer manhole top, trembling. 

Q. Was he conscious or unconscious? A. I believe he 
was unconscious. 

Q. Did you notice anything about his limbs; his 
57 armsandlegs? A. Well, he was shaking all over, sir. 

Q. Did you see any blood? <A. Yes, sir. I believe 
it was out of his eyes and ears. 
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Q. Did you attempt to render any first aid? A. Yes, sir. 
Seeing 'that he was choking on his tongue because his head 
was back, I tried to grab his tongue but he bit me, so we 
had to move his head with the face downward so that he 
could breathe. 

Q. About how long did you stay there at the scene of the 
accident? A. Approximately an hour. 

Q. Did you see Fred again that night? A. No, sir. I 
went to the hospital but I did not see him. 

Q. Do you remember about how long it was after the 
accident before you saw him again? A. Before I saw him 
again? 

Q. Yes. Did you see him while he was in the hospital, in 
other words? <A. I believe so, sir. I am not sure. 

Mr. Roberson: No further questions. 

The Court: Mr. Clark. 


Cross-Examination 
By Mr. Clark: 


58 ' Q. How do you spell your last name? A. D-u-n- 
d-o-n. 

Q. And how far—strike that. 

The house where you attended this party: What is the 
number of it and what street is it on? A. It’s on Garrison 
Street, sir. I do not remember the number. 

Q. How far is your home from that house? A. Within 
a mile. Almost a mile. 

Q. Almost a mile? A. Yes, sir. 

Q. And how did you hear about this party on this night? 
A. Lam not sure, sir. 

Q. You are not sure? A. No, sir. 

Q. The five of you boys were together; weren’t you? 
A. Yes, sir. 

Q. And were you at the playground with them on this 
oceasion? <A. Yes, sir. 

: Q. And did some girls come by and pick you up? <A. Yes, 
sir. 
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Q. How many girls? A. I believe there were two, sir. 

Q. What were their names? A. I believe Betty 

59 Linton was one of them, sir. I do not recall the other 
girl’s name, sir. 

Q. Betty Linton? <A. I believe so. 

Q. Was that the sister of one of the boys? A. Yes, sir. 

Q. Did they go to this party? A. Yes, sir. I believe so. 

Q. They did. And you went there in their car; is that 
right? A. No, sir. I believe they went in their car. I 
believe we went in ours, sir. 

Q. You went in your car? A. Not mine, sir. One of the 
boy’s car. 

Q. Which boy’s car? A. I believe it was Bill Linton’s 
car. 

Q. Bill Linton’s car? A. Yes, sir. 

Q. Then the girls did not go with you to the party. A. 
We saw them there, sir, but we didn’t go in their car. I 
don’t believe, sir. 

Q. But you went to the party in Linton’s car? A. I 
believe so, sir. 

Q. You believe? <A. Yes, sir. 
60 Q. What time did you leave the party? A. It must 
have been eleven o’clock, sir, because I think I re- 
member I was at the scene of the accident at eleven-thirty. 

Q. Eleven-thirty? A. Yes, sir. I think I remember look- 
ing at my watch then. 

Q. Did you leave in Linton’s car? A. No, sir. 

Q. Where was his car? <A. I believe his car was down 
the street from the house. 

Q. Down the street from the house. A. Yes, sir. 

Q. Why didn’t you go again in his car and leave? That’s 
the one you came in; wasn’t it? A. Yes, sir. I believe it was. 

Q. Why didn’t you go and leave in his car? A. I do not 
remember, sir. 

Q. You don’t remember. A. I don’t remember why we 
didn’t. 

A. So you all went out of the house. A. Yes, sir. 


44 


Q. And you say you knew Tom Rogers by sight. A. Yes, 
sir. I believe I have talked with him a few times too, 
sir. 
61 Q. And all you crowded in Tom’scar? A. Yes, sir. 
Q. Without asking him to give you a ride; is that 
right? A. Yes, sir. 

Q. You were uninvited by him. A. Yes, sir. 

Q. Where was he supposed to take you? A. I am not 
sure, sir. 

Q. Well, what were you trying to do; take control of the 
ear from Tom? A. No, sir. 

Q. Because all five of you were getting in it; weren’t you? 
A. Yes, sir. 

Q. How many people got into the car? A. I don’t remem- 
ber the exact number, sir. 

Q. The car did start up once; did it not? A. Yes, sir. 

Q. Then it stopped. Is that right? A. I do not believe 
80, sir. 

Q. Well, didn’t it stop for Linton to get off of the left 
front fender at Tom Rogers’s insistence? A. I do not 
believe he stopped, sir. 

Q. You don’t believe he stopped? A. No, sir. 

Q. Well, did you see Linton on the Fender? A. Yes, 

sir. 
62 | Q. Did you see him get off? A. Yes, sir. 

_ Q. And what happened when he got off? A. He 
ran around toward the back, sir. 

Q. Did you watch him? A. I believe I saw him run 
around toward the back. I did not watch him all the way. 

Q. Well, you were interested in whether Fred and Linton 
were going to stay with you; weren’t you? A. I must 
have been. 

Q. So you were trying to look and see where they were; 
is that right? A. I do not recall, sir. 

Q. You do not recall. 

But you looked back and saw Fred on the rear of the 
car; didn’t you? A. Yes, sir. 
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Q. You didn’t tell Tom Rogers that Fred was on the rear 
of the car; did you? A. No. 

Q. Nobody else told him; did they? A. I do not know. 

Q. Well, you were in the car; weren’t you? A. Yes, 

sir. 
' 63 Q. You didn’t hear anybody tell him? <A. Not 
that I know, sir. It’s been a long time. 

Q. So he started off in a normal manner; didn’t he? A. 
Yes, sir. He was having trouble—— 

(The witness’s voice became inandible.) 

Q. I beg your pardon? A. He was having trouble, sir. 
| The ear doesn’t have enough power to move very rapidly 

up the hill with people in it, sir. 
- Q. And you had it pretty well loaded; didn’t you? A. 
Yes, sir. 

Q. Where was he supposed to take you to? 

Mr. Roberson: Your Honor, he has already answered 
that. 

The Court: Did you answer that, sir? 

The Witness: Yes. 

The Court: What was your answer? I don’t recall. 

The Witness: Sir, I do not recall where he was taking us. 

The Court: All right. 


By Mr. Clark: 


'  Q. So then he went and he made his turn until he got 
| to Belt and Garrison; that’s right, isn’t it? A. Would 
you repeat that, sir. 
Q. He started up and he made a—what was it, a 
| 64 right-hand turn, or do you know, sir? A. I believe 
it is a left-hand turn at Thirty-Ninth Street. 

Q. At Thirty-Ninth Street? A. Yes, sir. 

Q. Then he got on Garrison Street; is that right? A. 
Yes, sir. Garrison Street. 

Q. Then he was making a left turn into Belt? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. Now, his car was being properly operated then; 
wasn’t it? A. I believe so, sir. 


j Sree SH0 


Q. And in making this turn somebody yelled, ‘‘Fred 
McManus has fallen off.”’ A. Yes; sir 


to a stop; didn’t he? A. He came to a complete stop, sir, 
but he had used his brakes before, sir. 

Q. He had used the brakes before? <A. Ys, sir. 

Q. In slowing the car to make the turn. A. Yes, sir. I 

do not believe he could have made the turn, sir. 
65 Q. But there wasn’t any mention of Fred Mc- 
Manus being on the car until he was half way 
through his turn; was there? A. I do not know if anybody 
mentioned it before hand or not. 

Q. Well, at that time when he was making the turn didn’t 
somebody say, ‘‘Fred McManus has fallen off,’’ or words 
to that effect? A. Yes, sir. 

Q. And at that time he brought the car to a stop; didn’t 
he? A. Yes, sir. 

Q. And prior to that time you had seen nothing wrong 
with his driving; had you? A. No, sir. Not that I recall. 

Mr. Clark: That’s all. 


Redirect Examination 
By Mr. Roberson: 


Q. Mike, you said you don’t believe he could have made 
that turn. Why don’t you believe he could have made that 
turn? A. I believe he was going too fast. 

Mr. Roberson: No further questions. 

Mr. Clark: I ask that that be stricken as totally unre- 

sponsive. 
66 The Court: I think it is responsive, sir. 
What speed was he going? 

The Witness: I believe he was going about twenty-five 
miles an hour, sir. 

The Court: When you say you believe what do you mean? 

The Witness: Approximately twenty-five miles an hour, 
sir. 

The Court: Is that the highest speed he had made? 
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The Witness: I believe so, sir. 
The Court: Do you want to ask anything? 
Mr. Clark: Yes, sir. 


Recross-Examination 
By Mr. Clark: 


Q. Now, he applied the brakes you said before he started 
into the turn; didn’t he? A. I am not sure, sir. 

Q. Wasn’t it your testimony a few moments ago to me 
ithat he first put on the brakes and then started to make the 
‘turn; isn’t that what you told me over here? A. Sir, when 
‘he started to make the turn I believe he broke as he put 

on his brakes, as he started to make the turn, sir. 
Q. Uh-huh. A. But then when somebody yelled, 
67 ‘red McManus has fallen off,’’ he came to a com- 
plete stop. 

Q. Yes. When he started to make the turn he applied 
‘the brakes. Is that right? <A. I believe so. 

Q. And that reduced the speed of the car from twenty- 
five miles an hour. A. Yes, sir. 

Q. How much did it reduce it to; ten miles per hour? A. 
I do not know. 

Q. You do not know. Well, did it reduce it to five miles 
per hour? A. I don’t know. 

Q. But it did reduce the speed of the car; didn’t it? A. 
It must have. 

Q. I am asking you. You were there. Did it reduce the 
speed of the car? A. Yes, sir. 

Q. And with the reduced speed he could have made the 
turn all right; couldn’t he? A.I do not believe so. I 
believe he applied too late, sir. 

Q. Beg your pardon? A. I believe he applied the brakes 
too late, sir. 

Q. That’s your opinion about it? A. Yes, sir. 
68 By the Court: 

Q. Where did the car stop with reference to the 
four corners of the intersection? A. If this was Belt Road 
(demonstrating )—— 
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Q. Running north and south, sir? A. Yes, sir. Garrison 
runs east and west. Sort of pointing southwest. 

Q. Pointing southwest? A. At the southwest corner. 

Q. Had he actually gotten into Garrison off of Belt Road? 
A. Going down Garrison into Belt Road. 

Mr. Roberson: It is the other way, Your Honor. 

The Witness: He was going down Garrison into Belt 
Road, sir. 

The Court: All right, sir. Had he actually gotten into 
Belt Road? 

The Witness: Part of the car was on Belt Road, sir. The 
other was in the intersection. 

The Court: With reference to the intersection where did 
the car actually stop, with reference to Belt Road and Gar- 
rison Street? 

The Witness: The car was still facing the southwest 
corner approximately ten feet from the corner going south, 

sir. 


69 By the Court: 


Q. With relation to Garrison Street, where was it 
with reference to the south curb of Garrison Street? A. It 
was approximately ten feet on the south side of the south- 
west ‘corner of Garrison and Belt Road, sir. 

Q. Will you say that again, please? A. It was approxi- 
mately ten feet south of the southwest corner of Garrison 
Street, sir. 

Q. On Belt Road? A. Yes, sir. Facing Belt Road. At 
an angle, sir. Belt Road is like this and he was facing this 
angle, like this, on the left-hand side. (Demonstrating.) 

Q. What I want to know: Where was the car? Was the 
car itself in Belt Road or was it on Garrison Street? A. I 
believe it was facing—part of the car, I believe, was on Belt 
Road and the back end, I believe, was sticking out toward 
the inside of the intersection, sir. 

Q. What part of the intersection? A. The left-hand side 
of the intersection, sir, as you go down the hill. 

The Court: All right. 
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Mr. Roberson: May this witness be finally excused, Your 
Honor? 
The Court: Anything further? 
Mr. Clark: No, sir. 
70 The Court: Yes, sir. You are excused. 


(Thereupon, the witness was excused and left the 
cour troom.) 
Mr. Roberson: Kathai Allen, please. 
I might say, Your Honor, I will have an officer here with 
a diagram for us. 
The Court: All right. 


Thereupon, 


Kathai Allen 


was called as a witness for and on behalf of the plaintiffs 
and, after having been first duly sworn by The Deputy 
Clerk, was examined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Your name is Kathai Allen? <A. Yes, sir. 

Q. And Kathai, speak up so that I can hear you. Do you 
spell that K-a-t-h-a-i? A. Yes, sir. 
| Q. Where do you live? A. 4709 Dover Road, in Mary- 
land. 
| Q. How old are you Kathai? A. Sixteen. 
| Q. What church do you attend? A. Chevy Chase Pres- 

byterian. 
val Q. Are you now or have you ever been a member 
of an organization sponsored by that church called 
the Firesides? A. Yes, I was a member of that group. 

Q. What age group is it? A. Senior high. 

Q. What activities do you have in Firesides? A. There 
are a number of activities. There are many functions, such 
as parties and things of a nature of having fun, and other 
thing ssuch as working in the garden to help raise money 
for the building fund? 
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Q. During the summer months do you have any social 
activities? A. Yes. 

Q. How frequently do you have them? A. Usually about 
once a week. 

Q. Where are they held? A. In the private homes of 
members of the group. 

Q. What do you do at those functions, and what are they 
called? A. They are called open houses and usually each 
is preceded by a short business meeting, after which there 
is dancing and playing ping-pong and that sort of thing. 

Q.' People who come to those open houses, are they all 

members of Firesides? A. Not all of them, no. 
72 Q. Do other people come to their parties? A. Yes. 
Q. Are they made welcome when they do? A. Yes. 

Q. Now, Kathai, what is the custom about rides home 
from that sort of function? A. Usually it is said that if 
you are able to get to the open house that generally there 
is someone who can give you a ride home. 

Q. Do you remember a night on August 28, 1957, when 
Fred McManus, Jr., was injured following one of those 
parties? A. Yes, I do. 

Q. Had you known Fred prior to that time? A. No. 

Q.|Had you known a boy named Tommy Rogers prior to 
that time? <A. Yes. 

Q. Were you in the automobile at the time Fred was 
hurt? A. Yes, I was. 

Q. Where were you in the automobile? A. I was in the 
back seat. 

Q. About what time did the party break up that evening? 
A. It was about 11:15, I would say. 

: QQ. Whom did you intend to go home with? A. Up 
73 until that time I hadn’t intended to go with anyone 
but at the last minute I found I was able to get a ride 

with Tom Rogers. 

Q. About how many teenagers were there at the party 
that night? A. It would be difficult to say, but I would 
guess somewhere in the neighborhood of thirty-five to forty. 

Mr. Clark: Please keep your voice up. 
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The Court: Yes, sir. It is very hard to hear. This air- 
| conditioning makes an awful racket. Speak up, please. 
She said about thirty-five persons. 


By Mr. Roberson: 


Q. When you were ready to go and went outside the 
‘ house, how many automobiles did you see there parked in 

front of the house? A. Just one that I remember. 

Q. Whose car was that or who was driving it? A. Tom 

Rogers. 
Q. Were any people around the car when you got there? 
A. Yes, I believe there were. 

Q. Tell us what happened there in front of the hostess’s 
‘house? A. Well, there were a number of us around the 
car that had expected to get a ride home, and obviously 
' there were too many people there. There were quite a few 
people there and it was plain to see that not everyone 
| 74  eould fit into the car. So at first they tried to make 

it, I guess, on a first come-first serve basis. But 
then, that didn’t work out too well. And along about that 
time another car came along and volunteered to take about 
four people in that car. So four people got in that car and 
left us with a few less people. So, we tried over again to 
' get everyone into the car and it was quite crowded and I 
: don’t believe that everyone was able to get in. 
Q. Did you see any boys still outside the car after you 
i were in? A. Yes. I think there were some that had not 
been able to get in. 

Q. Did you see any boys get on the outside of the car? 
A. Not at that moment, no. 

Q. Did there come a time when you saw someone get 
on the car? A. Yes. We had started up and—in other 
: words, we had just pulled out of the parking space and we 
were starting up the hill when one of the boys jumped on 
the left front fender. 

Q. Do you know his name? A. I didn’t know at that 
time, no. 
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Q. Do you know now? A. Yes, I believe it was Bill 
Linton. 
75 Q. How far did Bill Linton ride up on the left front 
fender? Approximately? A. Well, soon as he got 
on Tom stopped the car and asked him to get off. 

Q. Did he give any reason for wanting him to get off? 
A. Well, he said it obstructed his vision. 

Q. And then where did Bill Linton go? A. I couldn’t 
say. As soon as he got off the car was started up again. 

Q. Do you remember which direction you were heading? 
In other words, what street were you headed for? A. Well, 
we were headed in the direction, I believe, of Wisconsin 
Avenue. 

Q. Did you cross some other streets right after you got 
up to the top of the hill? A. Well, we made a turn. 

Q. A turn in which direction? A. To the right. 

Q. Then did you make another turn? A. Yes, sir. 

Q. Which direction was the second turn? A. Left. 

Q. Were you still on Garrison Street after you had made 

that left turn? A. Yes. 
76 Q. About how many people were there in the back 
seat at that time, Kathai? I know you didn’t count 
them but about how many were there? A. I would say 
that there were about six. 

Q. Now did the accident occur at the next corner after 
you turned? <A. Yes. 

Q.'| Do you know the name of that street where the acci- 
dent occurred? A. Belt Road. 

Q. In the block between Thirty-Ninth Street and Belt 
Road, did you become aware that there was anybody on 
the back of the car? A. Yes. A very short time before we 
made the turn on to Belt Road I recall that someone made 
some remark to the effect that someone was on the back 
of the car. 

Q. And about how far to the east of Belt Road; how far 
before you got to Belt Road was it someose made the 
remark someone was still on the back of the car? A. Well, 
I would say certainly no more than half a block. 
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Q. And if you had to translate that into houses, about 

how many houses back from the corner was it that you 
heard this remark made? A. No more than four. 

77 Q. Now, can you—do you drive a car yourself? 
A. No, I do not. 

Q. Have you ridden frequently with your mother and 
other people in cars? A. Yes. 

Q. How fast would you say that Tom Rogers drove this 
| ear between Garrison Street and Belt Road. A. I would 
say about twenty-five miles an hour. 

Q. Now, when you got to Belt Road what happened? 
What did the car do? A. Well, the car made a left turn 
there on to Belt Road. 

Q. What type of a turn did it make? <A. I am afraid I 
don’t understand. 
| Q. Was it gradual, or sharp, or otherwise, or do you 
| remember? A. Well, it wasn’t a particularly sharp turn, 
no. 

Q. Prior to that time or at the time did you hear anybody 
in the car say anything about an accident? A. Well, as we 
were turning the corner someone indicated that someone 
had fallen off the back of the car. 

_  Q. Up to that time had there been any decrease in the 

_ speed of the Rogers automobile, to your knowledge? A. 

Well, I would say just a little bit in order to make the 
turn. 

78 Q. And after somebody said he had fallen off what 

happened with respect to the speed of the car? A. 

The car stopped. 

_ Q. When it stopped what was its position? A. Well, it 


"was not a complete turn. It was sort of headed toward the 
curb. 
_ Q. Was there any obstacle in front of it when it finally 
_ stopped? A. Not that I remember. 

Q. Did you then get out of the car? A. Yes. 

Q. What did you see? A. I saw someone lying on the 
street. 
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Q. And who was it? A. I didn’t know at the time, but 
now I know it was Fred McManus. 

Q. Can you describe Fred’s appearance, the boy that was 
lying on the street? A. Well, there was a lot of blood all 
over the street and that was unmistakable. I mean, it 
wasn’t anything else. 

Q. Did you notice any movement of his body? A. Yes. 
His body was shaking. 

Q. Was he conscious or unconscious? A. That I couldn’t 

say. I don’t know. 
79 Q. What did you do? A. I went with two other 
people to try and get some help. We went to a house 
on the corner and banged on the door to see if someone 
would answer because we saw a light in the house. 

Q. About how long did you stay at the scene of the acci- 
dent? ' A. I don’t know. It was at least a half an hour. 

Q. Were you there when the Rescue Squad or the am- 
bulance came? A. Yes. 

Q. Did you thereafter go to the hospital? A. No, I did 
not. 

Mr. Roberson: That’s all. 


(There was a pause.) 
Mr. Roberson: Just a minute. One other thing. 
By Mr. Roberson: 


Q. Kathai, after Fred Linton got off the automobile at 
Rogers’ request, did you hear any sounds? A. I believe 
that I heard something. 

Mr. Clark: I object to that. 

The Court: No. Did you or not? 

The Witness: I think I heard something but I—— 


By Mr. Roberson: 


Q. What did it sound like? A. Well, it—— 
80 Mr. Clark: I object. It would be much too indefi- 
nite. 
Mr. Roberson: Well, let’s get definite. 


By Mr. Roberson: 


Q. What did it sound like? A. It sounded like a thud. 
Mr. Roberson: That’s all. 
The Court: Mr. Clark. 


Cross-Examination: 
By Mr. Clark: 


Q. You say it sounded like a thud when Linton got off 
the car. Is that what you are telling us? A. Not when he 
_ got off the front, no. I am talking about afterwards. Short- 
i: ly after he got off the front of the car. 

Q. Shortly afterwards. <A. Yes. 

i  Q. You heard a thud. A. Or something that sounded 
like it, yes. 

Q. You don’t know what that was. A. No. 

i Q. Isn’t it a fact that Tommy Rogers stopped the car 

' and told Linton to get off the front? A. Yes, sir. 

Q. Did you know these boys prior to this night that 

Linton was with Fred McManus and the other boys 

i 81 that were in that bunch? A. No. 

Q. Had you seen them before? A. No. 

Q. Did you hear any of them ask Tommy to give them a 
ride home or give them a ride any place? A. No. 
iQ. They all came out and piled into the car; didn’t they? 

A. Yes. 

: Q. They didn’t say anything to Tommy about it; did 
they? 
The Court: She said they didn’t. 

A. Not in my presence they didn’t. 

Q. And Tommy told them they would have to get out 
of that car, that he couldn’t carry them; didn’t he? A. 
Yes. 

Q. And some two or three people got out of the car; 
didn’t they? A. Yes. At least that many. 

Q. At that time you didn’t see anybody on the front or 
| back of the car outside did you? A. No. 
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Q. And then Tommy started the car off; is that right? 
A. Yes. : 

Q. And at that time Linton got on the front fender. A. 

Yes. 
82 | Q. Tommy stopped the car and Linton got off? A. 
Yes. 

Q. Is that right? <A. Yes. 

Q. You didn’t know where Linton went to then; did you? 
A. No. 

Q. You didn’t know anybody else was on the back of the 
car; did you? A. No. 

Q. Nobody said anything to Tommy Rogers about there 
being anybody on the car; did they? A. No. 

Q. You said there was some remark in the car about 
someone being on the back of the car. A. Yes. 

Q. Where was that made from; the rear seat, the front 
seat, or where? A. It would be impossible to say. I don’t 
know. 

Q. Impossible to say. You don’t know whether Tommy 
Rogers heard that remark or not; do you? A. No. 

Q. There was nothing unusual about Tommy’s driving 

was there? A. No. 
83 Q. No abrupt or sharp left turn, was there? A. No. 
Q. Just a normal left turn; is that right? A. Yes. 

Q. While he was making the turn somebody yelled and 
said, ‘‘A boy has fallen off the back.’’? A. Not exactly that, 
but words to that effect. 

Q. Words to that effect. A. Yes, sir. 

Q. And Tommy immediately brought the car to a stop; 
didn’t he? <A. Yes. 

Q. He just abandoned making the turn and stopped the 
automobile; didn’t he? A. Yes, sir. 

Q. And then you looked and you saw this boy in the 
street? A. Yes, sir. 

Q. There was nothing to indicate to you that Tommy 
knew this boy was on this car; was there? A. No. 

Q. And it wasn’t any kind of accident like he was delib- 
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erately making a sharp turn or anything; was it? A. No, 
sir. 

Q. It was just a normal turn so far as you could 
84 tell? <A. Yes, sir. 


(There was a pause.) 


Mr. Clark: That is all, if the Court please. 
Mr. Roberson: That’s all. 

May this witness be finally excused? 

The Court: All right. You may step down. 


(Thereupon, the witness was excused and left the court 
room.) 


Thereupon, 


Private George R. Bongers 


was called as a witness for and on behalf of the plaintiffs, 
and, after having been first duly sworn by The Deputy 
Clerk, was examined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Will you state your full name, please? A. Private 
George R. Bongers. 

Q. Where do you live Officer Bongers? A. I live at 309 
Ronson Drive, Alexandria, Virginia. 

Q. What is your occupation? A. I am employed by the 
Metropolitan Police Department. I am attached to the 
Accident Investigation Unit. 

Q. How long have you worked for the Accident Investi- 

gation Unit? A. I have been on the Department 
85 since February of ’41, and I went to the Unit in May 
or June of 741. 

Q. Officer Bongers, in the course of your duties were you 
called on to investigate an accident that had occurred at 
Belt Road and Garrison Street, Northwest, involving a car 
driven by a Thomas Rogers? A. Yes, sir. I was. 
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Q. What was the date of the accident? A. That was on 
August 28, 1957. 

Q. What time was it that you arrived at the scene? A. I 
arrived at the scene at 11:59 P.M. 

Q. And was Rogers’ car there at that time? A. Yes, sir. 
It was. 

Q. What position was it in? A. It was faced in a south- 
west direction, just south of—that would be Garrison Street. 

Q. Did you ask Rogers if it had been moved since the 
accident? A. Yes, sir. 

Q. What did he say about that? A. Hadn’t been moved. 

Q. Did you take any photographs of it? A. I took 
photographs of the car later and I also took a street scene 
later. 

Q. Why did you take a picture of the street? A. I 

took a picture of the street, there was an are of 
86 of a skidmark in the street, which I wanted to take. 

_ Q. Was it a skidmark, Officer? <A. It is what is 
termed by me as a high pressure skid. 

Q. What is the difference between a skidmark and a 
high compression skid? A. This was a narrow skid. It 
wasn’t the full width of the tire. The regular skid is a 
straight skid which gives you the full width of the tire. 
A high pressure skid is when a vehicle is turned either one 
way or the other sharply and it throws the weight of the 
vehicle either to the left, if you are turning left, and if you 
are turning right it throws the weight to the right, which 
puts the edge of your tires in contact with the road. 

Q. Did you measure the skids, as well as take a picture 
of them? <A. Yes, sir. I did. 

Q. How long were these high compression skidmarks? 
A. They start at forty-three feet east of Belt Road and 
then they continued twenty-four more feet. 

Q. That is a total of sixty-seven feet these skidmarks 
were? A. Yes, sir. 

Q. Can you give us the relative width of Belt Road and 
Garrison Street? A. Belt Road is twenty-four foot street 
and Garrison Street is thirty feet. 
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87 Q. Officer, could you draw us a diagram of the 
scene of the accident, putting in the measurements of 

the streets and indicate where this automobile was and 
where the skidmarks were? <A. Yes, sir. 

Q. Have you those photographs with you? <A. Yes, sir. 
(Hands.) 

Q. May I see those, please. A. Yes, sir. 

Mr. Roberson: Plaintiffs’ Exhibit No. 2 for identifica- 
tion, and No. 3, for identification. 


(Thereupon, photograph of the intersection was marked 
Plaintiffs’ Exhibit No. 2, for identification; and photograph 
of rear of automobile was marked Plaintiffs’ Exhibit No. 
3, for identification.) 


By Mr. Roberson: 


Q. I show you one of your photographs marked Plain- 
tiffs’ Exhibit No. 2, for identification, and can you tell me 
what that picture is? A. Yes, sir. That picture was taken 
looking west on Garrison Street, showing the southwest 


corner and also a portion of the westbound part of Gar- 
rison. 
Q. Does it show the tire marks you have referred to? 
A. Yes, sir. 
Q. Was that taken the very night of the accident? A. 
Yes, sir; the night of the accident. 


88 (Thereupon, Mr. Roberson handed Plaintiffs’ Ex- 
hibits Nos. 2 and 3 to Mr. Clark.) 


Mr. Clark: No objection. 
Mr. Roberson: Thank you. 


By Mr. Roberson: 


Q. Plaintiffs’ Exhibit No. 3, for identification, what is 
that automobile? A. That shows the rear of the 1952 
Nash, D. C. Tags R.L. 54. 

Mr. Roberson: Your Honor, I offer these photographs 
in evidence as exhibits. 

Mr. Clark: No objection. 
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The Court: No objection. They will be received. 

(Thereupon, Planitiffs’ Exhibits Nos. 2 and 3, heretofore 
marked for identification, were received in evidence.) 

Mr. Roberson: While the jury is looking at them may 
the officer draw his diagram. 

The Court: I am going to recess now. They can look at 
them after lunch. 

Officer, would you draw your diagram on the Board dur- 
ing the luncheon recess? 

The Witness: Yes, sir. 

The Court: One-forty-five, ladies and gentlemen. 


(Thereupon, at 12:30 P.M. the luncheon recess was 


had.) 
89 AFTERNOON SESSION 1:45 P.M. 


(The jury was in the jury box.) 


The ‘Court: I note, gentlemen, there has been drawn 
during the lunch recess a chart on the board which I asked 
both counsel to look at, and I assume it is not drawn to 
measurement. Is that correct? 

Mr. Roberson: Not drawn to scale, Your Honor. 

The Court: Yes. Have you seen it Mr. Clark? 

Mr. Clark: Yes, Your Honor. 

The Court: All right, sir. Now, you understand, ladies 
and gentlemen, it is not drawn to scale. There is no legend 
showing that a certain object is a certain distance from 
a certain point. 


Thereupon, 


Officer George R. Bongers 


resumed the stand, and having been previously sworn, was 
examined further and testified as follows: 


Direct Examination (Continued.) 
By Mr. Roberson: 


Q. Officer Bongers, did you put up this diagram on the 
board for us during the recess? A. Yes, I did. 
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Q. I see certain measurements there. Would you be 
' good enough to explain to the court and jury what those 
measurements are and what they indicate? 
: 90 Maybe you better step down to the board and use 
the pointer. 

The Court: For the record, Mr. Roberson, I assume this 
is Belt Road and Garrison Street. 

Mr. Roberson: Yes, sir. 

It is a diagram drawn by the Officer of Belt Road and 
Garrison Street, and contains certain measurements that 
the officer obtained. 


By Mr. Roberson: 


Q. Officer, did you make those measurements yourself? 
A. Yes, sir. And my partner. 


(At the board.) 


Q. Who is your partner, by the way? A. Officer John 
J. Bobinger. 


Q. Where is he today? A. He is off today. 
Q. First, tell us on Garrison Street, what is the width 
' of Garrison Street? A. Garrison Street is thirty feet wide. 

Q. And how about Belt Road? A. Belt Road is a twenty- 

four foot street. 
_ Q. Now, there are some dotted lines in there. What 
do they indicate? A. Dotted lines indicate the high pres- 
sure skid. 
Q. Are they the same tire marks that are reflected 
' 91 in Plaintiffs’ Exhibit No. 2, that photograph you 
took? A. They are part of the marks I took on the 
photograph. 

Q. How long are those marks altogether? A. Sixty- 
seven feet. 

Q. Sixty-seven feet altogether? <A. Yes, sir. 

Mr. Roberson: At this time, may I pass to the jury the 
photograph, Plaintiffs’ Exhibit 2, which the Officer took, 
showing the marks, and also that of the automobile? 

The Court: Yes. 
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(Thereupon, Plaintiffs’ Exhibits Nos. 2 and 3 were passed 
among the jurors.) 


The Court: You may have a seat in the meantime, Officer. 


(There was a pause.) 
By Mr. Roberson: 


Q. Officer, would you indicate where the automobile was 
located when you arrived on the scene? A. Yes, sir. The 
automobile was located on the southwest corner of the 
intersection. 

Q. Pointed in which direction? A. Pointed in a south- 
west direction. 

Q. Officer, how did the tire marks you have indicated 
line up with regard to the tires on that vehicle? A. The 
vehicle was sitting on the tire mark. 

Q. Was the injured boy still at the scene when you 

92 arrived; or do you remember? A.I don’t recall. 

The ambulance was there, and fire trucks, the Reseue 

Squad from Bethesda-Chevy Chase, but I don’t recall if 
they had taken him. 

Q. Was there physical indication where the boy had 
been lying in the intersection? A. That, I believe, was 
pointed out by the people there at the scene. 

Q. Did the people who pointed it out include the driver 
of the car? A. Yes, sir. 

Q. Did you see any blood or other manifestation of where 
that was? A. I have no notation. 

Q. You have no notation where the body was? A. No, sir. 

Mr. Roberson: Will you resume the stand, Officer? 

(The witness returned to the witness stand.) 

Q. Did you ask young Rogers there at the scene how fast 
he was going at the time of the accident? 

Mr. Clark: I object to leading the witness almost every 
question by Mr. Roberson. 

The Court: Did you have any conversation with the 
driver of the car, sir? 

The Witness: Yes, I did. 
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93 By Mr. Roberson: 


Q. Tell us what he told you then, Officer. A. He 
‘stated he was doing about twenty-five miles an hour. He— 

Q. Did he tell you anything else about the events leading 
up to the accident? A. Yes, sir. I asked him to tell me 
‘what he knew about it, and how it happened. 

He stated he had been to a party at 3834 Garrison Street, 
‘Sand when I left the party everyone jumped in my car 
‘and I told them it was too many and some got out and got 
in another car. I don’t know whether there was one, two, 
‘or three that jumped on the back of the car. Somebody 
said, ‘There is somebody on the back of the car,’ and when 
I came up the hill I either stopped for a stop sign or slowed 
‘down and I thought one of them jumped off, as I saw him 
out of the corner of my eye, and I thought that was all that 
iwas on the car. As I came down the street someone said, 
‘There is someone on the back of the car,’ so there must 
have been more than one. And I cut the wheels to turn into 
‘Belt Road and at this time I put the brakes on because I 
knew I was going too fast if there was someone on the 
back of the car.”’ 
Mr. Roberson: Your witness. 


94. Cross-Examination 
By Mr. Clark: 


: Q. Let me see your report, will you, Officer, please? A. 
Yes, sir. (Hands.) 

' Q. Where did you say in this report, Officer, that he told 
you he knew he was going too fast if someone was on the 
back of the ear? <A. If you will bring it over, I will show 
you, sir. 


(Counsel handed the report to the witness.) 


From here (indicating), it goes down here. 

Mr. Roberson: Read it out. 

The Witness: (Reading.) ‘‘And I cut the wheels to turn 
into Belt Road and at this time I put the brakes on because 
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I knew I was going too fast if there was someone on the 
back of the car.”’ 


By Mr. Clark: 


Q. ‘If there was someone on the back of the car.”’ 
He didn’t tell you that he knew there was anyone on 
the back of the car; did he? A. (There was a pause.) 
Q. Will you answer that? A. Sir? 
Q. ‘Rogers never told you he knew anyone was on the 
back of the car; did he? A. He only told me what I read 
off the statement. 
95 Q. What you rad off here. A. That’s right. 
Q. And did you take this down at the time? A. 
At the time, at the scene of the accident from the operator. 
Q. From Rogers. A. From Mr. Rogers. That’s right. 
Q. Did you see any blood in the street there? A. As I 
said before, I don’t recall. I don’t have any notation on 
that. 
Q. You said you measured these marks there? A. Yes, 
sir. 
Q. What did you do toward the measurement of them? 
A. I helped to measure; I measured, and held the tape. 
Q. How did you measure? A. We measured by a tape 
measure; a hundred foot measure. 
Q. Hundred foot tape. A. That’s right. 
Q. Which end of the tape did you have, if any? A. Well, 
I had one end of the tape. I can’t recall off-hand just 
which end I had, whether it was the reading end or the 
other end. But my partner—we have been partners for 
ten years. 
Q. But you don’t know whether he took the measure- 
ments or whether you did; is that correct? A. Well, 
96 both of us would have to take it because one of us 
would have to hold one end of the tape. 
Q. Yes, but the man who was reading the tape would be 
the man to take the mesasurements. A. Yes, they would 
read: them off and one of us would write them down. 


2 een ee 
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Q. Who read them off? A. Three years ago, and all the 
other accidents I had, I couldn’t answer that. 

Q. Well, you don’t know whether you made these meas- 
‘urements, actually read them, or whether the other officer 
‘did; do you? A. We made them combined together. 

Q. I am asking you whether you know you read the tape 
‘or whether the other officer did? A. As I said before, I 
can’t tell you whether I read them or the other officer did. 

Q. Now, why did you tell us that you refer to these 
marks as high pressure skidmarks? A. Well, from my ex- 
perience investigating accidents and seeing different types 
of skidmarks a high pressure skidmark is made by a car. 
It doesn’t even necessarily—you don’t have to apply the 
ibrakes, if you—to get one. You can also get a high pressure 
iskidmark by suddenly changing the course of your di- 
rection and with a little bit too much speed it will 
‘97  throw—shift the weight of your car suddenly and 

instead of getting the flat portion of your tire in con- 
itact with the roadway you will get it on the side. 

Q. Would the weight in the car have anything to do with 
that? A. Without the weight or with the weight you would 
get the same skidmark. 

Q. Would you get more with weight in the car, or less? 
‘A. I am no expert on that. I couldn’t answer that. 

Q. Are you an expert on high pressure skidmarks? A. 
‘From my experience, I don’t say—I don’t claim to be an 
expert. 

Q. Well, from your experience do you get more marks 
with weight in your car, or less? A. That would have to 
be figured out mathematically, and with a little bit more 
than I’ve got, sir. 

' Q. You can’t tell us, then? <A. No, sir. 

Q. Did you examine this car? A. Yes, sir. 

Q. Was there anything on the back of this automobile 
‘for a person to hold to if he was sitting on it? A. No, sir. 

Q. I take it that this car, which has been marked Plain- 
tiff’s Exhibit 3, the car had been moved when that 
‘98 picture was taken; is that correct? A. Yes, sir. 
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Q. Does this indicate the rear of that automobile? 
A. Yes, sir. It does. 

Q. Did they tell you where this man was supposed to 
have been sitting? A. The one on the back of the car? 

Q. Yes. A. He was on the right side. The other boy was 
on the left side. 

Q. You mean there were two on the back of the car? A. 
There were two on the back of the car. 

Q. That’s what you were told. A. I was told that by the 
other fellow that was on the car. I believe his name is 
Linton. I believe. 

Q. You mean the other boy? A. Yes, sir. 

Q. Did Rogers tell you that one of the boys got on the 
front fender of the car? A. I don’t recall that, sir. 

Q. Did he tell you when he started out one of the boys 
got on the left front fender? A. No, sir. He only told me 
the statement I read off. 

Q. He didn’t tell you about stopping the car and 

99 — asking the boy to get off? A. I believe he remem- 

bered there was three on the car, and that he stopped, 

one of them jumped off. He didn’t know whether there was 
one, two, or three on the car. 

Q. He did tell you when he saw one get off he thought 
that was all that was on the car; didn’t he? A. That’s 
right. Later on he said they told him there was still some- 
one on the car after that. 

Q. How many people were in this car; did you find out? 
A. No, sir. I took some names of people there. 

Mr. Clark: That’s all, Officer. 

The Court: Mr. Roberson? 

Mr. Roberson: No further questions. Thank you. 

The Court: All right, Officer. You may step down. 
Gentlemen, the Officer is going. Does anybody need this 
statement? 

Mr: Roberson: Yes, I think I will offer into evidence that 
portion of the statement which you said the operator told 
you. | May that portion only be read into evidence, Your 
Honor? 
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The Court: Mr. Clark, suppose you check with Mr. 
‘Roberson to make sure you get in what you want and he 
gets in what he wants and read it right into the record. 
And any other parts you want too, sir. 

Mr. Clark: Of course, I object to this going into the 

record, if the Court please. 
'100 The Court: All that I am concerned with is the 
accuracy of the statement as to which the Officer 
testified; verification of it. That is all I am concerned with, 
sir. I assume that is all you are concerned with. 

Mr. Roberson: That’s right. 

The Court: It is not additional data. It is just what he 
has testified to, as to the actual language. 

Mr. Clark: I think it is in the record. 

The Court: If it is accurately in the record, that is all 
that is necessary. Are you satisfied it is in there? 

Mr. Clark: Yes, sir. 

The Court: Let me see it, please. 

Mr. Roberson: Your Honor, I don’t want to be repetitive 
but I want to be sure the reporter got that down. May he 
check his notes? 

The Court: Mr. Reporter, you can check this part con- 
cerning which there was testimony. 

(There was a pause.) 

You have verified the part read? 

The Reporter: Yes, sir. 

The Court: The witness is excused, with his paper. 


(Thereupon, the witness left the witness stand.) 
101 Thereupon, 


Frederick McManus, Jr. 


was called as a witness for and on behalf of the plaintiffs, 
and, after having been first duly sworn by The Deputy 
Clerk, was examined and testified as follows: 
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Direct Examination. 


(The Direct Examination of the witness Frederick Mc- 
Manus, Jr., was reported but is not herein transcribed.) 


Cross Examination. 
By Mr. Clark: 


Q. Fred, how old were you when this accident occurred? 
A. Seventeen, sir. 
Q.' And you were second in your class at school? <A. Yes, 
sir. 
Q.' And you knew that it would be very dangerous to ride 
on the back of an automobile; did you not? A. Yes, sir. 
Q. (Handing.) I show you a picture which has been 
marked Plaintiffs’ Exhibit No. 3, and ask you if at that 
time you did not know it would be exceedingly dangerous 
to ride on the rear of that automobile? A. I should have, 
sir, but I cannot say that I would have recognized the 
dangers on that car in particular. 
102 Q. Did you recognize the dangers to ride on the 
back of any car at that time? 
The Court: I think he said yes. 
The Witness: Yes, sir. 
Mr. Clark: That’s all. 
The Court: All right, sir. 


(Thereupon, there was further redirect examination of 
the witness, which was reported but is not herein tran- 
scribed.) 


(Thereafter, the witness left the witness stand.) 
Mr. Roberson: Mr. McManus, Sr., please. 


Thereupon, 
Frederick McManus, Sr. 


was called as a witness for and on behalf of the plaintiffs, 
and, after having been first duly sworn by The Deputy 
Clerk, was examined and testified as follows: 
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Direct Examination 


(The Direct Examination of the witness Frederick Mc- 
_ Manus, Sr. was reported but it not herein transcribed.) 


Cross Examination 
By Mr. Clark: 


Q. Mr. McManus, Fred was a very bright boy; 
103 wasn’t he? A. Yes, sir. 


Q. Did he drive an automobile before this acci- 
dent? <A. Yes, sir. 

Q. Beg pardon? A. Yes, sir. 

_ Q. Did he take any course in school in driver training? 

A. No, sir. 

_ Q. Did he take any course in school in safety training 
of any kind? A, No, sir. 

Q. Did you give him any course? A. I lectured him con- 
tinually on safe driving. 

Q. Did you lecture to him the danger of riding on the 
back of automobiles? A. Oh, not that. I never lectured 
_ him specifically on that point. I always told him an auto- 
mobile was a very dangerous instrumentality. To be very 
careful. 

Q. You think he was intellignt enough to know that; 
do you not? A. Yes, I would say so. 

Q. Was he ever one of the Safety Patrol Boys in school? 
_ A. You mean the little crossing guards? 

Q. Yes. A.I think he was, sir. I am not sure about that. 
I know my other boy was but I am not sure about him. 
104 Mr. Clark: That’s all. 
The Court: You may step down. 

Mr. Clark: Oh, just one other thing, if Your Honor 
please. 

The Court: yes, sir. 

Mr. Clark: I want to see those notes he was referring 
to, just a second, please. 


(The witness handed papers to counsel.) 
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Mr. Clark: This is just a compilation of the total bill; 
is that right? 

The Witness: Yes, sir. Those are figures I prepared 
sometime back. 

Mr. Clark: That’s all. 

The Court: All right. You may step down. 


(Thereupon, the witness left the witness stand.) 


Mr. Roberson: Your Honor, I have some traffic regula- 
tions I would like to offer in evidence. 

The Court: Have you shown them to Mr. Clark? 

Mr. Roberson: No, sir. May we approach the bench, 
Your Honor? 

The Court: Yes, sir. 


(Counsel approached the bench and conferred with the 
Court, which bench conference is not herein transcribed.) 


105 (Following the conference at the bench, the fol- 
lowing occurred :) 


Mr. Roberson: Ladies and gentlemen of the jury, at the 
time of this accident these traffic regulations were in effect 
in the District of Columbia: 


‘Section 22(a). Speed Restrictions. 

‘*No person shall drive a vehicle on a street or highway 
at a speed greater than is reasonable and prudent under 
the conditions and having regard to the actual and poten- 
tial hazards then existent.’’ 


*‘Section 22(c). 
“‘The driver of every vehicle shall, consistent with the 
requirements of (a)—’’ that I just read, ‘‘drive at appro- 
priate reduced speed when approaching an intersection.’’ 


(Thereafter, Dr. Harold Stevens was called and was ex- 
amined and testified, the testimony of which witness is not 
herein transcribed.) 


* * 


106 Washington, D. C. 
Tuesday, May 5, 1959 


The above-entitled matter came on for further hearing 
| in Court Room No. 11, before THe Honoraste Richmond 
B. Keecu, Judge, and a jury, commencing at approximately 
10:00 A.M. 


= s 
107 Thereupon, 
Reverend Hugh Monier, 


was called as a witness for and on behalf of the plaintiffs, 
and, after having been first duly sworn by The Deputy 
Clerk, was examined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


_ Q. Will you state your full name, please? A. Reverend 
Hugh Monier. 
The Court: Will you speak a little louder, please? This 
| airconditioner makes it difficult to hear. 
Q. M-o-n-i-e-r? A. Reverend Monier. 
Q. Where do you reside? A. Saint Anselm’s Priory, 
Fourteenth and South Dakota Avenue, Northeast, Wash- 
ington, D. C. ne 
' Q. What is your profession, sir? A. Teacher. 
Q. What school? <A. Priory. 
Q. What is your position with Priory School? 
108 <A. Acting Headmaster. 
i Q. How long have you occupied that position? A. 
For a year—since a year ago last December. A year and 
three months. 
Q. Prior to that did you have any position with the 
' Priory School? A. I have been there for seventeen years. 
_ Q. Do you know a boy named Frederick McManus, Jr.? 
A. Yes, sir. 
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Q. Have you ever taught him? A. Yes, sir. 

Q. In your capacity as Headmaster is it one of your 
duties to keep account of the progress of the boys in various 
courses? <A. Yes. 

Q. What type school is Priory School? A. Priory School 
is a college preparatory school which admits students for 
special examination because of general academic excellence. 

Q. Is it the same thing as a vocational school? A. No. 

Q. What is the difference? A. We take only the boys 
whom we feel can progress through an academic course and 

go on and be successful in college and do graduate 
109 work in universities. They are hand selected, if you 
want to use that word. 

Q. During what school sessions did Frederick McManus 
attend Priory School? A. He started in September, 1954, 
until June, 1957. Then, he came from September, 1958, 
until January, 1959. 

Q. In May of 1957 was there a College Entrance Board 
Examination taken by Fred? A. Yes. He was a Junior at 
that time. Most of our Junior students in May take what 
we call preliminary college entrance examination board. 
This is sort of a trial run to try to see how they will do on 
entrance into college the following year. 

Q. Are the results of those tests reported to the school 
and kept among the official records of the school? A. They 
are. 

Q. You are here in response to a subpoena duces tecum. 
That is, you were ordered by the Court to come and bring 
certain records. A. Yes. 

Q. Do you have the result of the May, 1957 tests taken 
by Fred? A. I have. 

Q. What does that indicate about his intellectual ca- 

pacity in May, 1957 results? A. In May, 1957 he took 
110 what we call the scholastic aptitude test. That is a 

test. It is in two sections. It is a three hours test. 
One section is on what we call verbal aptitude. The other 
section is what we call mathematical aptitude. 
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In the verbal aptitude the result was approximately 695 
out of a possible 800. 

Q. Is that good or bad? A. That would be in the top, 
probably, ten percent of the people or boys that took that 
examination. 

Q. And the written section of the test? A. That is all 
written. 

Q. I thought you said verbal aptitude. A. Yes, that is 
verbal aptitude. 

Q. I couldn’t pass it myself. How is this test given? 
A. It is a test of his ability and the facility to use language. 

Q. I see. A. And on languages. For instance, Latin, 
French, Greek, and so on. 

The mathematical aptitude test is a test to test his ability 
to acquire and use the fundamental concepts of mathematics, 
and to a certain degree—not absolutely but to a certain 
degree—science. He passed 563 out of a possible 800 in 
that test. 

Q. Would that be a good median or average grade 

111 on mathematical aptitude? A. That would put him 

in the top quarter. These tests are based on a total 

score of 800, and approximately 600 to 800, anyone in that 

range is generally considered to be in the top, at least, 

twenty percent of the whole group that took it. Those that 

get between 400 and 600 are considered to be in approxi- 

mately the next sixty percent, and 200 to 400 would be 
the bottom twenty percent. 

Q. Father, at Priory School in the school session of 
1956-1957, about how many boys were there in Fred’s class? 
A. Nineteen. 

Q. Do you rank your boys, approximately, as to their 
scholastic ability? A. Yes. 

Q. Do you have such a ranking with respect to that aca- 
demic year, with respect to Fred’s class? A. He was fifth 
in that group of nineteen boys. 

Q. How about his ranking the previous academic year? 
A. He was fourth. 
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Q. In approximately the same size group? A. In exactly 
the same group. 

Q. Did he attend your school for the academic year 1957- 
1958? A. No. 

i Q. Did you have occasion to learn why he was not 
112 returning that year? A. He was in an automobile 
accident of some sort. 

Q. When did he return to your school? A. In September, 
1958. 

Q. By this time you were Acting Headmaster? A. No. 
It was December, 1957. 

Q. In December, 1957 you became Headmaster? A. Yes. 

Q. In your capacity as Headmaster is it one of your 
official duties to see how boys are progressing in their 
various subjects? A. Yes. 

Q. Do you consult with the Masters actually teaching 
them? A. Yes. 

Q. How did Fred do scholastically when he returned 
following the accident? A. He didn’t come up to expecta- 
tions or to our standards. 

Q. Did he repeat the same College Entrance Board Ex- 
amination he had had prior to the accident in 1957? A. He 
took those in December, 1958. 

Q. What was the result of the second taking of sub- 
stantially the same test as compared with the result of the 

first test? A. In the verbal part of the test he got 
113 approximately 502, and in the mathematical section 

he got approximately 366, which is an over-all drop 
of approximately—I am speaking in round figures—400. 
Two hundred in each section. 

Q. What did that signify to you as an educator? A. As 
an educator it signified to me that actually it had become 
impossible for him to learn anything new. That is what 
it signified to me in my position. I don’t know all the 
statistics but I doubt whether you could find a comparable 
drop in that short a time in the time limit from May, 1957 
to December, 1958. They do vary. These scores do vary 
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and they vary as much as 100 points in each of the scores. 
But I have never seen one vary 200 points or drop as this 
did in categories. If we take 200 to 400 and 600 to 800, he 
dropped from one category to another in both tests. 

Q. How did Fred rank in his class scholastically after the 
accident? A. He was twenty-first out of 21 boys. 

Q. He was last? A. He was last in his class. 

Q. Based on the result of his college board examination 
and Fred’s progress after he returned to Priory School, 
did you, in line with your official duties make a recom- 

mendation to Fred’s father about him? A. Yes, I did. 
114 Q. What did you do? A. Well,—— 
Q. Did you write him a letter? A. I wrote him 
a letter. 

Q. I show you Plaintiffs’ Exhibit 4 for identification and 
ask you if you can tell us what that is? A. This is the 
letter I addressed to Mr. McManus, January 16, 1959. 

Q. Would you read it to the jury, please? A. Yes, sir. 

(Reading.) ‘‘The results of Fred’s college examination 
tests are at hand and it is my painful duty to inform you 
he has dropped a total of 400 points, 200 from verbal 
aptitude and 200 from mathematical aptitude for the same 
examination he took in May, 1957. This fact, coupled with 
the report of his teacher here that he has learned nothing 
new since September leads me to the conclusion that the 
best and only thing that that can be done for him is that 
he be prepared for some job using persons handicapped, 
such as he could hold. Unfortunately, at Priory we are 
only equipped to give an academic course and, hence, are 
unable to help Fred in any way. We all hoped we could do 
something but this seems impossible. The only constructive 
advice I can give now is to contact an organizattion for the 

physically handicapped and inquire about available 
115 jobs or on-the-job training. That would be valuable 

to Fred. Hoping and praying for success in your 
difficulty, I am.’’ 

Mr. Roberson: Your Honor, I offer that in evidence. 

The Court: Do you need it? 


Mr. Roberson: No, sir. 
The Court: All right. 


By Mr. Roberson: 


Q. Father, following this letter was Fred withdrawn 
from Priory School? A. Following this letter he was with- 


drawn. 
Mr. Roberson: That is all. 


Cross-Examination 
By Mr. Clark: 


Q. Prior to the accident you considered Fred a very in- 
telligent boy; did you not? A. I did. 

Q. Did you consider him to be of such intelligence that 
he would realize the danger of riding on the rear of an 
automobile when there was nothing to hold on to? A. I 
did. 

Mr. Clark: That’s all. 

The Court: All right. 


Mr. Roberson: May the Father be excused finally? 
The Court: Yes. 


116 © (Thereupon, the witness was excused and left the 
witness stand.) 


Mr. Roberson: Dr. Rollins, please. 


(Thereupon, Doctor Stacy L. Rollins was called as a 
witness by the plaintiffs, which testimony is not herein 
transcribed.) 


(Thereafter, following the presentation of the case on 
behalf of the plaintiffs, and after the plaintiffs had rested, 
counsel for the defendant, out of the presence of the jury, 
made a motion for directed verdict; counsel representing 
the respective parties made oral argument to the court on 
the motion; and at the conclusion thereof, the Court ruled 
as follows:) 


77 
| 117 AFrTEENooN SEssIoN (1:45 P.M.) 


The Court: Gentlemen, in conformity with my state- 
ment to you during the noon recess, I have given fur- 
_ ther consideration to the defendant’s motion for a directed 
verdict made at the conclusion of the plaintiffs’ case. I 
have reviewed my notes of the evidence adduced in light of 
the authorities cited by respective counsel. 

First, as a matter of law, in passing upon this motion, 
| the evidence must be viewed in the light most favorable 
to the plaintiffs, and every favorable inference indulged in 

in plaintiffs’ behalf. 

From the record, the evidence is such that in order for 
the jury to determine whether the defendant knew or 
should have known that the plaintiff McManus, Jr. was on 
the back deck of the car, would require sheer conjecture 
or speculation on their part. 

However, even assuming knowledge on the part of the 
defendant, the plaintiff McManus, Jr. occupied the status 
of a trespasser or bare licensee. In either event, as clearly 
stated in the Firfer case, 93 U.S. Appeals D. C. 216, 219, 
the plaintiffs could recover only for intentional, wanton, or 
willful injury. 

There is no evidence which would permit the jury to 
determine that the acts of the defendant’s son constituted 

intentional, wanton, or willful negligence. 
118 Here again, the jury would have to base any find- 
ing of intentional, willful, or wanton negligence, on 
speculation and conjecture. 

This being so, the Court is constrained, on the law and 
evidence in the case, to direct a verdict in favor of the 
defendant as to the two plaintiffs. 

Mr. Marshal, will you call the jury in for that purpose. 

Mr. Roberson: May it please the Court. 

The Court: Yes. 

Mr. Roberson: I don’t want to burden Your Honor, but 
I have found some additional authorities as to the status 
of the plaintiff. 
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(Thereupon, there was further colloquy between counsel 
representing the respective parties and the Court, at the 
conclusion of which, the Court stated as follows :) 


The Court: I think what I will do, gentlemen, in defer- 
ence to you, Mr. Roberson, and in the interest of the invest- 
ment which you have, and the Court and other people in 
this case, I will read the cases which you have cited and 
I see no useful purpose in keeping you and the others here 
while I do that. I think I will recess at this time, to return 

tomorrow morning at ten o’clock, at which time I will 
119 either state to you that I stand by my previous rul- 
ing, or whatever the action may be. 
I see no useful purpose in keeping you and the others here 

The above-entitled matter came on for further hearing 
in Court Room No. 11, before The Honorable Richmond B. 
Keech, Judge, and a jury, commencing at approximately 
10:0 OA.M. 


Washington, D. C. 
Wednesday, May 6, 1959. 


PROCEEDINGS (10:00 A.M.) 


The Court: This case is before the court on the 
motion of counsel for plaintiffs for a reconsideration of the 
court’s direction of a verdict for defendant, as to both 
plaintiffs at the close of plaintiffs’ case. 

The action for personal injuries is brought by Fred J. 
McManus, Jr., and his father against Mrs. Winifred Rogers 
as the result of serious injuries sustained by Fred on 
August 28, 1957, when he fell from the outside rear deck 
of the defendant’s car while it was being operated by 
defendant’s son Tom. Plaintiffs’ evidence shows that Fred, 
with four of his friends, had attended an ‘‘open house”’ of 
a teen-age church group of which he was not a member. 
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He had not attended any of its functions before and did not 
know the defendant’s son. It was customary with this group 
for members having cars to furnish the others without 
ears transportation home. After the party broke up there 
came a time when defendant was the only member left 
who had a car, and there were too many persons without 
: transportation for his car to accommodate. Tom refused 
_ to try to take all of them and made a number get out of 
the car. Another car came along and took about four. 
About six remained in the back seat, with three in the front. 
One of Fred’s friends tried to ride on the front fender but 
was ordered off. Thereafter he got on the rear deck, and 
at some point the plaintiff Fred also got on the rear 
/122 deck and rode there. The car started off up Garri- 
son Street toward 39th slowly, because of the load; 
it made a left and right turn at 39th where there is a jog 
‘in Garrison Street, and then started down hill toward Belt 
Road at an increased speed, never exceeding twenty-five 
miles an hour. Before reaching the curb line of the inter- 
section Tom started a wide turn into Belt Road, which he 
_ did not complete, as he came to a full stop when it became 
known that someone had fallen from the rear of the car. 
_ Thereafter, Fred was found lying unconscious on the pave- 
ment somewhere in the intersection. Because of his serious 
injuries Fred did not regain consciousness for some time, 
and he now has no recollection of a period beginning some 
two weeks before the accident until he regained conscious- 
ness in the hospital some weeks thereafter, including the 
time of the accident. 
Since we recessed yesterday, I have reconsidered the de- 
' fendant’s motion for a directed verdict in the light of the 
| further argument of counsel for plaintiffs. 
This further argument was based on two principal con- 
tentions: (1) that at the time of the accident the plaintiff 
| Fred McManus, Jr., occupied the status of a licensee by 
. implied invitation, to whom the defendant’s son and agent 
owed the duty of reasonable care (citing Firfer v. United 
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States, (1953), 93 U. S. App. D. C. 216, 219, 208 F. 2d 524, 
and Gleason v. Academy of the Holy Cross (1948), 83 U. S. 

App. D. C. 253, 168 F. 2d 561) ; and (2) that even if 
123 McManus, Jr., were only a bare licensee or tres- 

passer, the defendant’s son and agent owed him the 
duty of reasonable care not to injure him through active 
negligence (citing Radio Cab, Inc. v. Houser (1942), 76 
U. S. App. D. C. 35, 128 F. 2d 604, and Prosser Law oF 
Torts (1955 ed) Sec. 76, page 432), the intentional, willful, 
or wanton limitation on one’s duty to a trespasser or bare 
licensee, stated in the Firfer opinion, being applicable only 
in the case of passive negligence. 

Again, I repeat, in passing upon this motion the evidence 
must be viewed in the light most favorable to the plaintiffs 
and every favorable inference indulged in the plaintiffs’ 
behalf. 

My further review of the evidence and consideration of 
the additional authority supplied by counsel for plaintiffs, 
as well as such independent research as I have been able 
to accomplish, has brought me to the following conclusions: 

First, the driver of a car has the duty to any trespasser 
whose presence is not known to him to refrain from inten- 
tional, willful, or wanton negligence. If the presence of 
the trespasser becomes known to the driver and he tolerates 
or acquiesces in continuance of the trespass, the trespasser 
becomes a licensee by acquiescence, or, as it is sometimes 
called, a bare licensee. To either a trespasser whose pres- 
ence is known or may reasonably be known or a bare 

licensee, the driver owes a duty to use reasonable 
124 care not to commit any negligent act which will 
create a danger to the trespasser or bare licensee. 

I find no ease in the District of Columbia directly in 
point, but this view would be in line with the rationale of 
the Radio Cab and Firfer cases as I interpret them to- 
gether, as well as cases from other jurisdictions and 
treatises of various text writers concerning the changing 
law as to the duty owed a bare licensee or trespasser whose 
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‘presence is known or reasonably should be known. Far- 
ther, it is in accord with the modern concept of social 
responsibility to approve a duty on all persons to exercise 
i reasonable care not to endanger by any affirmative act other 
‘persons who are known or reasonably should be known to 
be within the foreseeable risk. 
The Radio Cab decision is not clearly dispositive of the 
'rule applicable to this case, although it dealt with the dis- 
tinction between active and passive negligence. While the 
‘ opinion terms the plaintiff in that case a ‘‘licensee’’, with- 
out any descriptive qualification, it is clear from the facts 
recited that he was a licensee by invitation, having entered 
the premises for his own purpos after express permission 
‘by the owner’s agent, and the permissive nature of his 
| entry was accented in the court’s opinon. 
The basis of the court’s ruling in the Radio Cab case is 
summarized in its quotations from other cases (at 
195 p. 37 of 76 U. S. App. D. C.): 


ce 8 @ 


@ person who merely gives permission to pass 
and repass along his close is not bound to do more 
than allow the enjoyment of such permissive right 
under the circumstances in which the way exists; * * * 
The grantee must use the permission as the thing 
exists. It is a different question, however, where negli- 
gence on the part of the person granting the permis- 
sion is superadded. It cannot be that, having granted 
permission to use the way subject to existing dangers, 
he is to be allowed to do any further act to endanger 
the safety of the person using the way. The plaintiff 
took the permission to use the way subject to a certain 
amount of risk and danger, but the case assumes a 
different aspect when the negligence of the defendant 
* * * is added to that risk and danger.’’ (Gallagher v. 
Humphrey (1862), 6 L.T. N.S. 684, cited in Sec. 95 of 
Harper on Torts.) Emphasis supplied. 
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And again: 


‘¢* * * the licensor has, however, no right to create 

a new danger while the license continues.”’ (Stevens 

vy. Nichols, 155 Mass. 472, 29 N. E. 1150, 1151.) Em- 

phasis supplied. 

The Firfer decision, later in time, clearly defines 

126 ‘‘Hieensees by invitation’’, ‘‘bare licensees’’ and 

| ‘trespassers’, and distinguishes between the de- 

grees of care owed the various classes, holding that a bare 

licensee or trespasser may recover only for intentitonal, 

willful, or wanton negligence. Firfer, however, dealt only 
with passive negligence. 

In line with modern developments in the law, it is the 
view of this court that on an appropriate fact situation one 
might anticipate that the ruling in the Radio Cab case 
would be extended from the permissive status there dealt 
with to a holding that one who has notice of, or reasonably 
should foresee, the presence on his property of bare 
licensees or trespassers should exercise reasonable care not 
to endanger them by any affirmative act of negligence on 
his part which would create a new danger over and above 
hazards alreadly existing on his property. 

Second, bearing these principles in mind, I find the evi- 
dence shows, as a matter of law, that at the time he got on 
the car the plaintiff Fred McManus, Jr., occupied the status 
of a trespasser on the automobile, his precarious position 
having been selected by himself without permission, express 
or implied, which might have raised him to the status of 
a licensee by invitation. Even assuming an invitation to 
ride inside the defendant’s automobile might be implied 
from the circumstances surrounding the preceding party, 

the positive testimony of eyewitnesses, as well as the 
127 | presumption of due care on the part of defendant’s 

agent, negate any express or implied invitation to 
ride on the outside rear deck of the car. There is no evi- 
dence in the case upon which a contrary finding could 
reasonably be based. 
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Third, I find, as a matter of law, that there is insufficient 
' evidence of record upon which the jury could base a finding 
‘that Tom, the defendant’s agent, became aware of Fred’s 
trespassing presence on the outside of the car in time for 
‘him either to object thereto or to acquiesce therein before 
Fred fell from the vehicle. Hence, there is no evidence upon 
which to predicate a finding that Fred acquired the status 
of a licensee by acquiescence, or bare licensee, in the course 
‘of his ride on the outside of the car. 
Fourth, I find as a matter of law that there is insufficient 
evidence in this record for any reasonable man to base a 
finding thereon that Tom had any actual knowledge of 
Fred’s presence on the outside of the car, or reasonably 
- should have known of his presence under the physical facts 
and circumstances then existing, in time to have taken any 
precautions for his safety other than what Tom did. 
 Aecording to the testimony of plaintiffs’ witnesses, when 
the car left its parking place there were three passengers 
‘in the front seat and about six more in the back seat, all 


teen-agers, happy and noisy after the party, with much 
conversation and confusion inside the car. To sum- 
'128 wmarize the evidence as to actual or constructive notice 
to Tom of Fred’s presence on the rear deck of the 


car: 
Paul Murray, who had come to the party with Fred, 
i testified that when they left the party there were a group 
of people around the defendant’s car and in the car; that 
' he was able to get a place inside the car next to the right 
rear window; that Fred got on the outside of the car on the 
' right rear fender, just through the window from him; that 
| there were a lot of people trying to get in—he did not now 
how many, but entirely too many, whom he estimated at 
ten or fifteen, and later said were ‘‘about fifteen at first’’; 
| that after a while another car came along and took some 
i of the people; that there was some argument; that Tom 
: refused to take them all and some got out of the car; that 
i finally Tom drove off; that he, Paul, looked back at Fred a 
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couple of times, when they started off and then again; that 
as Tom was turning at the Belt Road intersection he, Paul, 
looked back to see if Fred was all right and saw him on the 
road in the street and somebody hollered Fred had fallen. 
Paul testified further that he knew Fred was on the right 
rear deck of the car; that he looked for Fred because they 
had come to the party together; that he did not know 
whether he driver saw Fred on the back of the car; that 
he could not remember that Tom said anything about it; 
that he did not remember telling Tom anything about Fred 
being on the back of the car; that there was an awful 
129 lot of conversation and ‘‘awful noise’’ inside the 
car; that he did not know that anyone else in the 
car told Tom of Fred’s presence; that he did not remember 
Tom saying anything indicating he knew of Fred’s pres- 
sence; that it was while Tom was in the turn that some- 
body said Fred had fallen off, and that was the first indica- 
tion he knew of anybody saying Fred was on the automobile. 
Michael Dundon, another boy who went with Fred to the 
party, testified that when they came out he got in the back 
seat of Tom’s car, ‘‘next to the next to the back door’’ and 
farther to the left than to the right; that he saw Fred on 
the right rear fender outside; that Bill Linton got on the 
left front fender at first, then, just after the car started 
up, Bill got off the front and transferred to the left back 
fender; that Bill went along the driver’s side; that he did 
not recall feeling him get on the rear. Michael testified that 
Fred fell from the right rear fender of the car when Tom 
was making the turn into Belt Road and that someone in 
the car said Fred had fallen off. He did not tell Tom that 
Fred was on the rear of the car and did not recall anyone 
in the car doing so, and he repeated that it was when Tom 
was making the turn that somebody said, ‘‘Fred has fallen 
off’’, or words to that effect. 
The remaining eyewitness, Kathai Allen, on whose testi- 
mony counsel for plaintiffs relies heavily, gave similar 
testimony as to what transpired on leaving the party. 
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130 She said that after the other car had taken about 

four people, they tried over again to get everyone 
into Tom’s car, that it was quite a crowd, and that she did 
not believe everyone was able to get in; that she thought 
there were some who did not get in, but she did not then 
see anyone on the outside of the car; that just as they 
pulled out of the packing space and were starting up the 
hill, one of the boys, later identified to her as Bill Linton, 
jumped on the left front fender; that as soon he he got on, 
Tom stopped the car and asked him to get off, saying Bill 
was obstructing his vision; that in the block between 39th 
Street and Belt Road, she became aware that somebody 
was on the back of the car; that she recalled, a very short 
time before they made the turn on to Belt Road, someone 
made some remark to the effect that someone was on the 
back of the car; that she would say this occurred not more 
than half a block east of Belt Road. When asked to trans- 
late ‘“‘half a block’? into the number of houses, she said 
‘no more than four houses.’’ This did not clarify the 
distance from Belt Road, since the record is devoid of any 
explanation of what sort of ‘‘houses’’ she meant. She 
stated further that, earlier, after Tom had stopped the car 
and Bill Linton had gotten off the front fender at his 
request, she thought she heard a sound like a “‘thud,’’ but 
she did not know what it was. She said that at the time 

the persons got out of the car at Tom’s request, she 
131 did not know there was anybody else on the back 

of the car; that nobody said anything to Tom about 
somebody being on the car; that there was a remark about 
somebody being on the back of the car, but it was impos- 
sible to say whether it came from the front or rear seat; 
that she did not know whether Tom heard the remark or 
not, and that there was nothing to indicate to her that Tom 
knew the boy was on the car. 

The only remaining evidence bearing on notice to Tom 
of Fred’s presence on the outside of the car is the statement 
given by Tom to the police officers at the scene after the 
accident, as recorded in the police report. This reads: 
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<< © © and when I left the party everyone jumped in 
my car and I told them it was too many and some got 
out and got in another car. I don’t know whether there 
was one, two, or three that jumped on the back of the 
car. Somebody said, ‘There is somebody on back of 
the car,’ and when I came up the hill I either stopped 
for a stop sign or slowed down and I thought one of 
them jumped off, as I saw him out of the corner of my 
eye, and I thought that was all that was on the car. As 
I came down the street someone said, ‘There is some- 
one'on the back of the car,’ so there must have been 
more than one. And I cut the wheels to turn into Belt 
132 Road and at this time I put the brakes on because 
I knew I was going too fast if there was someone on 
the back of the car.”’ 


Officer Bongers, who made the accident report, testified 
that Tom told him only what was in the statement. This 
was corroborated on cross-examination, when he testified: 


“‘T believe he remembered there was three on the car. He 
stopped and one jumped off. He did not know if there was 
one or two or three.’’ The officer stated further that Tom 
did tell him that when he saw one get off he thought that 
was all that was on the car, and that later on, after that, he 
was told that there was still someone on the car. Taking 
the statement at face value, as I must do for the purpose 
of the motion, it must be read as a whole. ‘‘I don’t know 
whether there was one, two, or three that jumped on the 
back of ‘the car,’’ is in the present tense, as of Tom’s inter- 
view with the officer. Although he received notice as he 
went up the hill toward 39th Street that there was someone 
on the back of the car, he later saw a person jump off 
when he stopped or slowed down for the stop sign, and he 
thought that the only person who had been on the back of 
the car had left it. Some place in the block between 39th 
and Belt Road Tom was again put on notice that someone 
was on the back of the car, but his statement does not tell 
at what point he received this notice. 
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There is no evidence that it was the custom of members 
of the teen-age group to ride home on the back of 
133 cars or of any other circumstance from which there 
could reasonably be deduced constructive notice to 
Tom that persons might attempt to ride on the back of the 
ear. As to any custom of Fred as an individual, the evi- 
‘dence is that he had never attended any function of this 
group before and that Tom did not know him. While Tom 
did learn that someone was on the back after he started 
off, according to the plaintiffs’ evidence he thought the only 
person there had gotten off the car. There is authority that 
persons are not required to search their cars for trespassers 
except where the presence of small children may reasonably 
be anticipated. This case is not within the exception. 
The earliest actual notice to Tom which might be deduced 
from the evidence is, therefore, the statement which Kathai 
Allen heard ‘‘no more than four houses”’ east of Belt Road. 

We come then to the question whether notice at the 

uncertain distance of ‘‘four houses’’ from Belt Road was 
| sufficient for Tom to have acted differently than he did, in 
the exercise of due care. 

According to Tom’s statement to the police, he heard that 
someone was on the back of the car as he came down the 
street, he cut the wheels to turn into Belt Road, and at 

that time he put the brakes on because he knew he was 
' going too fast ‘‘if there was someone on the back of the 
car.”’ 
Paul Murray testified that at the intersection of Gar- 
rison Street and Belt Road they were going down 
| 134 twenty-five miles an hour and it seemed like Tom 
‘just grabbed the wheel and pulled it to the left’’ 
at the intersection; that the car was packed and it seemed 
' to him that the car wasn’t going to make it around the turn. 
' He testified on cross-examination that he did not see any- 
thing wrong with Tom’s driving when he started off after 
| stopping for Linton to get off the front fender; that Tom 
never exceeded the speed limit; that he made the turns at the 
- jog in Garrison at 39th at about five or ten miles an hour; 
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that he was going ‘‘maybe twenty-five”’ miles per hour at 
the turn into Belt Road. 

According to Michael Dundon, Tom made the first turn 
at 39th and Garrison at about ten miles per hour, the second 
turn at that intersection at about fifteen, and increased his 
speed on the downhill grade between 39th and Belt Road 
to abdut twenty-five, which was the highest speed reached. 
At first he stated that he did not remember whether he felt 
any decrease prior to the start of the turn into Belt Road, 
and that in his opinion Tom could not have made the turn. 
On cross-examination, however, Michael testified that he 
believed the car was being properly operated when Tom 
was making the left turn into Belt Road; that Tom had put 
on the brakes before making the turn and reduced his speed 
from twenty-five miles, although he could not say how much, 
repeating that he did not believe Tom could have made 

the turn and it was his opinion Tom applied the 
135 brakes too late; and that while they were in the turn 

‘somebody yelled that Fred had fallen off and Tom 
brought the car to a complete stop, coming to rest pointing 
to the southwest curb, with part of the car on Belt Road 
and the back end still in the intersection. 

Kathai Allen testified that between 39th and Belt Road 
the car was being operated about twenty-five miles an hour; 
that Tom did not make a particularly sharp turn, but just 
a normal left turn, so far as she could see; that before the 
turn the speed of the car had been decreased ‘‘just a little 
bit’? to make the turn; that after somebody said that Fred 
had fallen off, Tom immediately came to a full stop, not 
in a complete turn, but ‘‘sort of headed’’ toward the curb. 

Officer Bongers of the Accident Investigation Unit testi- 
fied that when he arrived the defendant’s car was stopped 
facing in a southwesterly direction on the left side of Belt 
Road south of Garrison with the rear end extending back 
into the intersection; that there were ‘‘high pressure skid 
marks’’ which started on Garrison Street forty-three feet 
east of Belt Road, and extended in a curve across the 
intersection twenty-four feet. The officer drew on the black- 
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| board the curve across the intersection, starting east of 
- Belt Road and crossing the intersection in a wide, rounded 
turn. Officer Bongers testified that a high pressure skid 
- ig not the full width of the tire, but is made when a vehicle 
turns one way or the other and the weight of the 
| 186 vehicle is thrown right or left, putting the edge of 
the tire in contact with the road. He testified that, 
_ from his experience, one does not necessarily have to apply 
brakes to get a high pressure skid mark; that they are 
also made by suddenly changing the course of direction; 
that a little bit too much speed will shift the weight of the 
car suddenly and instead of getting the flat portion of the 
"tire in contact with the pavement it will be on the side. He 
further testified that with weight on the car you will get 
such a mark; that the experts should have he differences 
with weight figured out mathematically; but he did not 
claim to be an expert or able to give the mathematical 
formula. 

The summary shows that all of the eyewitnesses testified 
Tom at no time exceeded the speed limit; that two of the 
three testified that he braked before making his turn at the 
intersection, and the other did not recall. Although one wit- 
ness stated Tom grabbed the wheel and pulled to the left 
and two of the witnesses testified that in their opinion Tom 
could not have made the turn if he had not stopped, the 
remaining eyewitness said the turn was a normal left turn, 
not abrupt or sharp. The latter’s testimony was corrobo- 
rated by the skid marks of the wide, rounded turn across 
the intersection. All the eyewitnesses agreed that as soon 
as someone called out that Fred had fallen the driver came 
to a full stop without completing his turn. The only testi- 

mony as to the cause of the high pressure skid marks, 
137 was that such marks could be caused not only by 
braking, but by turning suddenly, or by the shifting 
of the weight of the vehicle on a turn. The position of the 
skid marks showed the turn was not abrupt. The evidence 
showed that the car was heavily weighted in its turn. The 
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physical evidence of the skid marks within the intersection 
and the uncompleted turn are consistent with the testimony 
of the three eyewitnesses and Tom’s statement to the police 
officer that he came to a full stop upon learning, after the 
started his turn, that Fred had fallen from the car. There 
is no evidence as to whether the car was in or out of the 
intersection at the moment Fred fell. 

Without doubt it was negligence for Tom to drive the 
car with six passengers crowded in the back seat and in 
the confusion and noise of nine occupants in one sedan. 
This negligence, however, was not relied upon by the plain- 
tiffs in the pretrial order or at the trial, nor could it be, 
since Fred, as a trespasser, must be held to have taken the 
car as he found it, including any continuing negligent con- 
dition existing at the time he chose to ride on it. 

Upon this whole record I find there is no evidence from 
which the jury could deduce that defendant’s agent was 
guilty of any active negligence after learning of Fred’s 
presence on the car, and that any such finding would neces- 

sarily be based on pure speculation and conjecture. 
138 Fifth, a fortiori, I find as a matter of law that 

there is no evidence on which a reasonable man could 
base a finding of intentional, willful, or wanton negligence 
on the part of the defendant’s agent, which could make for 
liability of the defendant to the plaintiffs if Fred be found 
to have been a trespasser whose presence was not known 
prior to the accident. 

Not only do I find that plaintiffs have failed to adduce 
evidence which would permit me to submit the issue of 
negligence to the jury, but I further find that the plaintiff 
Fred was negligent as a matter of law, and that there is no 
evidence upon which the jury could find for the plaintiffs 
on the doctrine of last clear chance. Fred, a very intelligent 
boy of seventeen at the time of the accident, testified that 
he knew then that it was very dangerous to ride on the 
back of an automobile. Further, plaintiffs’ exhibits included 
photographs of the particular automobile from which Fred 


91 


| fell, a 1952 Nash sedan, showing a generally horizontal rear 
- deck, with somewhat rounded contours and nothing which 
could be used as a handgrip by a person riding on the back 
of the car. Inasmuch as I find there is no evidence of 
exactly when Tom was put on notice that there still was 
somebody riding outside on the rear deck or that Tom 
acted negligently after such notice, whenever received, there 
is no evidence on the issue of last clear chance. 
139 With full realization that ‘‘Only if reasonable men 
could not reach differing conclusions on the issue may 
the question be taken from the jury,’’ the court is con- 
strained to adhere to its granting of the defendant’s mo- 
tion for a directed verdict. 


(Thereupon, the trial of the above-entitled matter was 
concluded.) 


Filed May 6, 1959, Harry M. Hull, Clerk 
Verdict and Judgment 


This cause having come on for hearing on the 4th day 
of May, 1959, before the Court and a jury of good and 
lawful persons of this district, to wit: Miss Olive F. Snyder, 
Mrs. Dora O. Reib, Miss Dorothy M. Johnson, Mrs. Vir- 
ginia D. Shilling, Mrs. Vivian F. Keene, Robert Garrison, 
Elisha Little, Jr., Mrs. Elsie F. Pearson, Miss Minnie K. 
Pearson, Miss Catherine E. Collins, Charles T. Murphy, 
Mrs. Eleanor P. Lewis, who, after having been duly sworn 
to well and truly try the issues between Frederick J. Mc- 
Manus, Jr., a minor, by his father and next friend, Fred- 
erick J. McManus, Sr., and Frederick J. McManus, Sr., 
individually, and Winifred Rogers, defendant and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 6th day of May, 1959, that they find 
for the defendant against said plaintiffs by direction of 
Court. 

Wherefore, it is adjudged that said plaintiffs take noth- 
ing by this action, that defendant go hence without day, 
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be for nothing held and recover of plaintiff his costs of 
defense. 
Harry M. Hutt, Clerk, 
By Anne W. Lyapane, 
Deputy Clerk. 
By direction of 
Jupce R. B. Kzecu 


Filed May 6, 1959, Harry M. Hull, Clerk 
Notice of Appeal 


Notice is hereby given this 6th day of May, 1959, that 
Frederick J. McManus, Jr., a minor, by his father and next 
friend, Frederick J. McManus, Sr., and Frederick J. Mc- 
Manns; Sr., individually, 4610 Verplank Place, N.W., Wash- 
ington, D. C., hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the judg- 
ment of this Court entered on the 6th day of May, 1959 in 
favor of defendant against said plaintiffs. 


Hogan & Hartson 


_ By Frank F. Roserson 
Frank F’. Roberson 


Davy N. WEBSTER 
David N. Webster 
810 Colorado Building 
Washington, D. C. 


Attorneys for plaintiffs 


